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CHAPTER I
INTRODUCTION

Background

This is the ninth Annual Report of the Marine Mammal
Commission, covering the period from 1 January through 31
December 198l. It is being submitted to Congress pursuant
to Section 204 of the Marine Mammal Protection Act of 1972.

Established under Title II of the Act, the Marine
Mammal Commission is an independent agency of the Executive
Branch. It is charged with the responsibility for developing,
reviewing, and making recommendations on actions and policies
of all Federal agencies with respect to marine mammal protection
and conservation.

Personnel

At the beginning of 1981, the three Commissioners,
appointed by the President, were: Dr. Douglas G. Chapman
(Chairman), Seattle, Washington; Dr. Donald B. Siniff,
Minneapolis, Minnesota; and Dr., Murray L. Johnson, Tacoma,
Washington. On 19 January 1981, Dr. Robert B. Weeden,
Fairbanks, Alaska, was appointed to replace Dr. Siniff. On
16 November 1981, Dr. James C. Nofziger, Canoga Park, California,
was appointed Chairman to replace Dr. Chapman, and Dr.

Donald K. MacCallum, Ann Arbor, Michigan, was appointed to
replace Dr. Johnson. The Commission's senior staff members
are: John R. Twiss, Jr., Executive Director; Robert J.
Hofman, Scientific Program Director; Robert Eisenbud, General
Counsel; and JoAnn Lashley, Administrative Officer.

The Commission Chairman appoints the nine members of
the Committee of Scientific Advisors on Marine Mammals, a
committee of scientists knowledgeable in marine ecology and
marine mammal affairs. At the end of 1981, its members
were: Dr. Daniel B. Botkin, University of California at
Santa Barbara; Dr. Douglas G. Chapman (Chairman), University
of Washington; Dr. Paul K. Dayton, Scripps Institution of
Oceanography; Dr. L. Lee Eberhardt, Pacific Northwest Laboratory,
Battelle Memorial Institute; Dr. Joseph R. Geraci, University
of Guelph; Dr., Bruce R, Mate, Oregon State University;



Dr. Daniel K. Odell, University of Miami; Dr. William F.

Perrin, National Marine Fisheries Service, Southwest Fisheries
Center; and Dr. Katherine Ralls, Smithsonian Institution.

The Committee was chaired by Dr. Dayton until 1 November

1981, by Dr. Eberhardt until 9 December, and by Dr. Chapman
thereafter. During 1981, Dxr. Gerald L. Kooyman, Scripps
Institution of Oceanography, completed his term of service

on the Committee, and Dr. Robert B. Weeden resigned as a

member of the Committee to accept his appointment as Commissioner.

Funding

The Marine Mammal Commission came into existence during
the second half of Fiscal Year (FY) 1974 and was appropriated
$412,000 for that period. Subsequent appropriations were:
$750,000 for FY 75; $900,000 for FY 76; $1,000,000 for FY
77; $900,000 for FY 78; $702,000 for FY 79; $940,000 for FY
80; and $734,000 for FY B8l. A portion of each appropriation,
in some years up to 50 percent, has been used to support
research and study efforts outside the Commission. As of 31
January 1982, the Commission was operating under a continuing
resolution for FY 82 at an anticipated 1982 budget level of
$672,000.

Summary

In 1981, the Commission focused its energies on a
number of major issues, including: participation in negotiations
leading to the signing and ratification of the Convention on
the Conservation of Antarctic Marine Living Resources;
assistance in preparing for a minerals regime for that area;
reauthorization of the Marine Mammal Protection Act for
three years; overview of research and management activities
related to California sea otters, Antarctic whales and
seals, West Indian manatees, and Hawallian monk seals; the
return of marine mammal management to the State of Alaska;
and marine mammal-fisheries interactions. The Commission
also continued its conservation efforts with respect to
other endangered and threatened species; international
negotiations affecting many species of marine mammals;
impacts of outer continental shelf oil and gas development;
and other issues. Information on these activities is included
in the Report which follows.



CHAPTER II

RESEARCH AND STUDIES PROGRAM

The Marine Mammal Protection Act requires the Commission
to maintain a continuing review of research programs conducted
or proposed to be conducted under the authority of the Act,
to undertake or cause to be undertaken such other studies as
it deems necessary or desirable in connection with marine
mammal protection and conserxrvation, and to take every step
feasible to prevent wasteful, duplicative research. To
accomplish these tasks, the Commission: conducts an annual
survey of Federally-funded marine mammal research; reviews
and recommends steps that should be taken to prevent duplication
and improve the marine mammal research programs conducted or
supported by the National Marine Fisheries Service, the U.S.
Fish and Wildlife Service, the Bureau of Land Management,
and other Federal agencies; convenes meetings and workshops
to identify research needs and priorities as well as to
review, plan, and coordinate marine mammal research; and
contracts for studies to help define and develop solutions
to domestic and intermational problems affecting marine
mammal and habitat conservation so as to complement the
other agencies' activities which are either underway or
contemplated.

Survey of Federally-Funded Marine Mammal Research

Research, directly or indirectly relevant to the conservation
and protection of marine mammals and their habitats, is
conducted or supported by a broad range of Federal departments
and agencies. To determine the precise nature of this
research and how it can be used to facilitate marine mammal
conservation and protection, and to prevent wasteful duplication,
the Commission annually requests and reviews information on
the marine mammal research projects being conducted, supported
or planned by other parts of the Federal Government.

In 1981, the Commission requested information from
twenty-four Federal departments and agencies. Responses are
not due until early in 1982, but at least seventeen agencies
are known to be conducting or supporting research related to
the conservation and protection of marine mammals. Those
organizations are: the Army Corps of Englneers; the Bureau
of Land Management; the Department of Energy; the Department
of State; the Naticnal Aeronautics and Space Administration;
the Naticnal Institutes of Health; the National Marine
Fisheries Service; the National Park Service; the National



Science Foundation; the National Sea Grant Program; the
Naval Ocean Systems Center; the North Pacific Fishery
Management Council; the Office of Naval Research; the
Smithsonian Institution; the U.S. Air Force; the U.S. Fish
and Wildlife Service; and the U.S. Geological Survey. The
Bureau of Land Management, the National Marine Fisheries
Service, and the U.S. Fish and Wildlife Service have the
largest and most diverse marine mammal programs.

As a result of past Commission efforts, duplication of
research is no longer considered a problem, but certain
programs could benefit from better integration or coorxrdination
to meet information needs more effectively and economically.
As examples, the New York, New Orleans and Los Angeles
offices of the Bureau of Land Management are supporting
regional marine mammal surveys that could and should be
better coordinated with related marine mammal studies being:
conducted or supported by the Northeast, Southeast and
Southwest Fisheries Centers of the National Marine Fisheries
Service.

When all of the information from the 1981 survey is
compiled and verified, the Commission, in consultation with
its Committee of Scientific Advisors, will evaluate the
information and, as appropriate, recommend steps that
should be taken to better develop, focus and coordinate
agency programs.

Research Program Reviews, Workshops
and Planning Meetings

In 1981, the Commission, in consultation with its
Committee of Scientific Advisors, reviewed, commented on,
and/or made recommendations concerning: the overall scope
of Pederally~funded marine mammal research; the National
Marine Fisheries Service's tuna-porpoise, Hawaiian monk
seal, and North Pacific fur seal research programs; the
bowhead whale research programs being conducted and/or
supported by the National Marine Fisheries Service and the
Bureau of Land Management; the Bureau of Land Management's
Outer Continental Shelf Environmental Studies Program; and
the U.S5. Fish and Wildlife Service's manatee and sea otter
research programs. The Commission alsc convened or participated
in meetings and workshops to: better define the nature and
scope of research programs needed to determine what more can
be done to conserve and protect the West Indian manatee and
the southern sea otter; identify research programs needed to
assess and mitigate human-related threats to humpback



whales in Glaciexr Bay and surrounding waters in southeastern
Alaska; identify research needs and the optimal U.S. research
program relative to the conservation and protection of

living resources, including whales and seals, in the oceans
surrounding Antarctica; assist the States of Washington and
Oregon in implementing a program for assessing the nature

and extent of marine mammal-fisheries conflicts in the
Columbia River 'and adjacent areas; review marine mammal-
fisheries interactions research programs in the U.S. and the
nature and extent of marine mammal-fisheries interactions
worldwide; review the use of remote sensing technology in
marine mammal research; review the Natlonal Marine Fisheries
Service's tuna-porpoise and California coastal marine mammal
research programs, including a workshop on alternative
fishing methods; and review and evaluate ongoing research
related to the conservation of the North Pacific fur seal.
Details of these activities, and the resulting recommendations,
are provided elsewhere in this Report.

Commission-Sponsored Research and Study Projects

The Departments of Commerce and the Interior have
primary responsibility, under the Marine Mammal Protection
Act, for acquiring the biological and ecological data needed
to protect and conserve marine mammals and the ecosystems of
which they are a part. This responsibility has been delegated
to the National Marine Fisheries Service and the U.S. Fish
and Wildlife Service, respectively.

As noted earlier, the Commission convenes workshops and
contracts for research and studies to identify and evaluate
threats to marine mammal populations and supports, within
its budget limitations, other research it deems necessary.
Since it was established, the Commission has contracted for
more than 300 projects ranging in amounts from several
hundred dollars to $128,000. The average contract cost has
been approximately $9,000. Total contract amounts were:
$258,787 in FY 74; $446,628 in FY 75; $479,449 in FY 76;
$132,068 in the FY 76-77 transition quarter; $523,504 in FY
77; $407,678 in FY 78; $219,8%7 in FY 79; $391,000 in FY 80,
and $173,652 in FY 81.

Contract work undertaken by the Commission in 1981 is
summarized below. Final reports from Commission-sponsored
studies completed in 1981 and earlier are available from the
National Technical Information Service and are listed in
Appendix B of this Report.



Survey of Federally-Funded Marine Mammal Research
(G. H. Waring, Southern Illinois University)

The Commission conducts an annual survey to identify
marine mammal research conducted or supported by Federal
agencies. At the end of 1981, the contractor was beginning
to organize and summarize information provided by the agencies
on their FY 81 and FY 82 research programs. After the
completed report has been sent to the agencies for verification
of the data contained therein, the Commission, in consultation
with its Committee of Scientific Advisors, will review the
information and, as appropriate, recommend actions to better
develop, orient, and coordinate agency research programs.
Copies of the final report will be provided to all agencies.

Requirements for Effective Implementation of the Antarctic

Living Resources Convention
(K. A. Green Hammond, Ecosystem Modeling Inc.)

Developing fisheries, particularly the fishery for
Antarctic krill (Euphausia superba), and the possible
development of offshore oil and gas deposits in the Antarctic
could pose serious threats to whales, seals, and other marine
organisms in the Southern Ocean. In recognition of these
threats, the Antarctic Treaty Consultative Parties concluded
a Convention on the Conservation of Antarctic Marine Living
Resources ("Living Resources Convention") in May 1980 and,
in 1981, the Consultative Parties took the first steps
towards developing a regime for non-living resources. This
study was undertaken to provide scientific and technical
information that would be useful for determining how best to
implement the Living Resources Convention and how best to
pursue development of a regime for non-living resources.

The contractor identified issues which should be addressed
before or during the first meetings of the Commission and
Scientific Committee to be established when the Living
Resources Convention comes into force, and presently is
completing a discussion paper summarizing and evaluating
available information on the possible direct and indirect
effects of offshore oil and gas exploration and exploitation
in the Antarctic.




Third Meeting of Ad Hoc Group of U.S. Antarctic Scientists
(National Oceanic and Atmospheric Administration)

Pursuant to an agreement reached during the May 1980
Conference at which the Antarctic Living Resources Convention
was concluded, the Govermment of Australia convened a meeting
in Hobart, Tasmania, on 10-24 September 1980, to consider
steps that might be taken to facilitate early operation of
the Commission, Scientific Committee, and Executive Secretariat
to be established when the Convention comes into force. To
assist in developing positions on a number of issues that-
were to be discussed at this meeting, the Marine Mammal
Commission helped organize and provided funds to the National
Oceanic and Atmospheric Administration to convene a meeting
of U.S. scientists to consider and provide advice on a
number of scientific issues bearing on the effective implementation
and operation of the Convention, The meeting was held in
Washington, D.C. on 12-14 August 1981 and the report, prepared
by the National Marine Fisheries Service, was provided to
and used by the U.S. delegation to prepare positions for the
Hobart meeting.

Preparation for the Fourth Meeting of the Ad Hoc Group of
U.S5. Antarctic Scientists
(K. A. Green Hammond, Ecosystem Modeling Inc.}

The Antarctic Living Resources Convention will come
into force thirty days following deposit of the eighth
instrument of ratification and, under the terms of the
Convention, the first meeting of the Antarctic Commission
must be held within 3 months following entry into force.

At the end of 1981, six nations had deposited instruments

of ratification and several others, including the U.S., are
expected to do so early in 1982. The Convention is thus
expected to enter into force in February or March and the
first meetings of both the Antarctic Commission and Scientific
Committee are expected to be held in May or June 1982. To
help prepare for these meetings, the National Oceanic and
Atmospheric Administration, in consultation with the Marine
Mammal Commission, the Natiocnal Science Foundation, and the
Department of State, 1s planning to convene a fourth meeting
of U.S. scientists in February or March 1982 to further
consider and provide advice on scientific issues bearing

upon effective implementation and operation of the Convention.
The Marine Mammal Commission, in support of this effort, has
contracted with Dr. Green Hammond to help organize the
meeting and prepare the report. The report will be provided
to the U.S. delegation to assist in preparing for the May-
June meetings of the Antarctic Commission and Scientific
Committee.



Marine Mammal-Fisheries Interactions in the Columbia
River and Adjacent Waters
(National Marine Fisheries Service)

During a Commission-sponsored workshop in December
1977, participants recommended that a study be undertaken to
determine what, if any, remedial measures might be needed to
assure that interactions are not having an adverse impact on
either the salmon fisheries or the marine mammal populations
in the Columbia River and adjacent waters. Subsequently,
the National Marine Fisheries Service provided funds to the
Washington Department of Game to conduct the necessary
studies. The Service was unable to fund the project fully
in 198]1 and the Commission transferred funds to the Service
for radio tracking studies and periodic aerial surveys to
facilitate acquisition of needed information concerning the
number, size, and status of harbor seal populations which
are affecting and being affected by fisheries in the study
area. The project is expected to be continued by the National
Marine Fisheries Service in 1982 and a progress report is to
be submitted early in 1982.

Assessment of Harbor Seal Populations and Feeding Habits
in the Columbia River and Adijacent Waters
(Washington Department of Game)

As noted in the preceding project description, the
Washington Department of Game is conducting several studies
to better determine the nature and extent of marine mammal-
fisheries interactions in the Columbia River and adjacent
waters and to identify remedial measures that may be necessary
to mitigate possible adverse effects on either the fisheries
or the marine mammals. Preliminary analysis of data from
these ongoing studies indicated that most interactions
involve harbor seals, Phoca witulina, but that the existing
studies were not going to provide all of the information
needed to assess the numbers, movements, productivity, and
feeding habits of habor seals in the study area. Therefore,
the Commission provided additional funding to: develop
better methods for acquiring data; gather additional information
on the daily activity patterns and seasonal movements of all
age/sex classes of harbor seals in the study area; and
" identify and, as possible, quantify biases in assessments of
harbor seal diets inferred from analyses of harbor seal
spewings and scats. The supplemental studies are scheduled
to be completed by 1 October 1982 and a draft report is to
be submitted by 30 December 1982.




Workshop on Marine Mammal-Fisheries Interactions
(Washington Department of Game)

The Commission, the National Marine Fisheries Service,
the National Sea Grant Program, the North Pacific Fishery
Management Council and several states are conducting or
supporting studies to better define the nature, extent, and
significance of marine mammal-fisheries interactions and
measures that might be taken to mitigate possible conflicts.
In some cases, the studies have been developed independently
and may not be providing either directly comparable data or
the precise types of data needed for decision making.

Thus, the Commission held this workshop in Vancouver,

Washington, on 26-28 October 1981, to ensure that information
needs were defined clearly and that ongoing and planned

research would obtain the needed information as guickly and

as inexpensively as possible. The draft workshop report was

sent to participants for review and comment, and the final

report is expected to be completed by late January 1982.

It will be reviewed by the Commission, in consultation with

its Committee of Scientific Advisors, to determine what additional
action may be required. ‘

Compilation and Mapping of Available Biological, Ecological,
and Socio-Economic Information Bearing on Protection,
Management, and Restoration of the Southern Sea Otter

(U.8. Fish and Wildlife Service)

The U.S. Fish and Wildlife Service, in consultation
with the Commission, the California Department of Fish and
Game, and others, has determined that it may be necessary to
establish one or more colonies of sea otters, outside the
present sea otter range in California, to assure that the
California sea otter population cannot be endangered by a
major oil spill or series of smaller spills. Since the
selection of sites for establishing sea otter colonies
should reflect socio-economic as well as biological and
ecological considerations, the Fish and Wildlife Service, acting
on a Commission recommendation and with partial Commission
support, contracted with a private consulting firm toc compile
and map relevant available data. The project report, expected
to be completed by late summer 1982, will be reviewed by the
Service, in consultation with the Commission, the California
Department of Fish and Game, and others, to identify and, as
appropriate, select one or more sites for establishing sea
otter colonies outside the present California range.



Research Needs Relative toc Zonal Management of Sea Otters
(J. M. Packard, University of Minnesota)

Because of possible conflicts with commercial and
recreational fisheries, it may be necessary to establish
"sea otter zones" and "sea otter~free zones" in areas once
inhabited by sea otters. Such "zonal management" would
require selection of zones and/or the use of techniques
which would effectively limit movement of otters out of
predetermined zones. This study is intended to identify and
evaluate techniques that might be used to regulate sea otter
movements and, 1f information is insufficient to judge the
utility and practicality of the alternatives, to identify
the types of research that would be required to determine
the most prudent and reasonable alternatives. The study is
expected to be completed in early 1982, and the results will
be considered by the Commission and used, as appropriate, as
a basis for recommending actions to conserve both sea
otters and shellfish resources. '

Cleaning and Reconditioning the Pelage of Oil-Contaminated
Sea Otters
(T. D. Williams, D.V.M., Monterey, California)

Sea otters depend on air trapped in their fur for
warmth and buoyancy. O0il contamination mats the fur, reducing
its ability to provide insulation or buoyancy, and may
result in hypothermia and death. Although a number of
commercially available cleaning agents can be used to remove
oil, those that have been tested remove naturally-occurring
as well as foreign oils. The purpose of this study is to
characterize naturally-occurring oils and to determine
whether there may be a combination of commercially available
cleaning and reconditioning agents that can be used to clean
and recondition the fur of oil-contaminated otters. If the
study is successful, the results should be useful for mitigating
the direct effects of possible oil spills in the sea otters'
range.

Report on Preliminary Results of Ongoing Studies of

Gray Whales (Eschrichtius robustus) in Laguna S$an Ignacio,
Baja California Sur, Mexico

{8. L. Swartz, Cetacean Research Associates)

Whale-watching, o©il and gas related activities, and
other human actions may adversely affect gray whales in the
lagoons of Baja California where they calve and breed. Over
the past four years, the contractor, with support from the
Marine Mammal Commission, National Marine Fisheries Service,
World Wildlife Fund, and National Geographic Society, has

- 10 -



collected information on the number and behavior of the
whales and their interactions with humans in Laguna San
Ignacio. Such data are needed to identify and prevent
possible adverse impacts. The Commission provided funds for
the contractor to analyze and report the data collected
during the 1980-8l calving/breeding season, and the report
indicates that whale counts were 19% higher than during the
1979-80 season, that 728 whale-~watchers aboard 28 tour
vessels observed the whales, and that there were no measurable
changes in the number, distribution, or movements of the
whales attributable to human activities.

Antarctic Minke Whale Assessment Cruise
(National Marine Fisheries Service)

Intensive exploitation of minke whales (Balaenoptera
acutorostrata) began in the Antarctic during the 1971-72
whaling season and is continuing under regulations promulgated
by the International Whaling Commission (IWC). Since population
estimates are not reliable, the IWC, acting on the advice of
its Scientific Committee, initiated a tagging and survey
program during the 1978-79 whaling season to provide a more
reliable basis for management decisions. The survey, conducted
from ships provided by Japan and the Soviet Union, is
continuing and involves scientists from a number of countries,
including the United States. Although the National Marxine
Fisheries Service has supported the program in the past, it
was unable to do so in 198l, and therefore asked that the
Commission provide funds to support U.S. scientists' participation
in surveys during the 1981-82 whaling season. This was
done, and a draft report is expected to be submitted to the
Marine Mammal Commission by 1 June 1982: The results of the
assessment will be provided to the IWC's Scientific Committee
and used, as appropriate, to improve management of minke
whales in the Antarctic.

Individual Recognition and Assessment of Right Whales in
the Northwest Atlantic '
(National Marine Fisheries Service)

Right whales, which occur seascnally in the Northwest
Atlantic, are one of the most endangered species of large
cetaceans. Offshore oil and gas development and other human
activities could further jeopardize the species and, in FY
1980, the Commission transferred funds to the National
Marine Fisheries Service to initiate a study of right whales
and other cetaceans in the lower Bay of Fundy and elsewhere
in the Northwest Atlantic. The Service was expected to



continue the program in 1981 but was unable to fund it
fully, and the Commission provided additional funds to
assure that the surveys were continued. Preliminary analyses
of data collected during the 1981 survey indicate that at
least 30 individually recognizable whales were present in
the survey area and that individuals may reside in certain
areas for extended periods of time. Thus, a significant
number of right whales could be affected by offshore o0il and
gas development and other activities in the New England
area. The nature and extent of the possible effects are
uncertain, however, and the Commission will continue to work
with the National Marine Fisheries Service and others to
ensure, insofar as possible, that the studies are continued.

Distribution Patterns and Movements of Humpback Whales
in the North Atlantic
(H. Whitehead and K. Chu, Cambridge University)

It is not known whether the humpback whales which occur
seasonally in several parts of the North Atlantic comprise a
single population or several discrete populations. Although
commercial exploitation is prohibited, aboriginal harvests
continue off Greenland and Bequia in the West Indies and a
number of humpback whales are killed accidentally each year
in fisheries off Newfoundland. Since even these low levels
of take could be having an adverse effect, participants at
a Commission-sponsored humpback whale workshop held in
November 1980 recommended that determination of the relationship,
if any, between humpback whales of Greenland and other areas
of the North Atlantic be treated as a matter of priority.

The study was undertaken in response to that recommendation
and, in July and August 1981, the investigators surveyed and
photographed humpback whales over the continental shelf of
West Greenland, Preliminary analysis of the data indicate

that some of the same whales have been seen in the West

Indies during the winter months and that some whales may

have been seen along the U.S. and Canadian coasts in previous
summers. The implications and importance of this work lie

in the fact that this may be the first evidence that there
may be some interchange and mixing of Greenland and east

coast humpbacks in northern feeding grounds and possibly

their southern breeding areas as well. What is not known

and still requires research is whether actual reproductive
activity occurs between animals from different feeding or
breeding areas and the extent to which this occurs. Once this
is known, it will be possible to determine whether or not

the low levels of take are having a significant adverse effect.



CHAPTER ITI

REAUTHORIZATION AND AMENDMENT OF THE
MARINE MAMMAIL PROTECTION ACT

The Marine Mammal Protection Act was enacted in 1972
for the purpose of protecting and encouraging the development
of marine mammals to the greatest extent feasible commensurate
with sound policies of resource management. In the nine
years since the Act came into effect, substantial progress
has been made in marine mammal protection resulting, for
example, in the dramatic decrease in the numbers of porpoise
killed incidentally in the course of tuna purse seining
operations from an estimated level of 368,600 in 1972 to
18,780 in 1981. Yet, experience with the Act during that
period also served to identify certain problems associated
with its implementation and administration that warranted
attention. Some of those problems were examined by the
General Accounting Office during 1979 and 1980 in its
review of the Federal Government's marine mammal program.
While commending the Commission and its Committee of Scientific
Advisors on Marine Mammals for their active and constructive
role in carrying out their responsibilities, the GAO report,
issued 11 May 1981, concluded that, as a whole, the pace of
the Federal Government in implementing the Act had been
unacceptably slow and that a number of improvements were
needed. These and other issues were considered by the
Congress in the course of hearings on reauthorization of the
Act during the spring of 1981.

Representatives of the Commission presented testimony :
during those hearings before the Senate Committee on Commerce,
Science, and Transportation on 3 April and the Subcommittee
on Fisheries and Wildlife Conservation and the Environment
of the House Committee on Merchant Marine and Fisheries on 7
April 1981. During those hearings, representatives of
commercial fishing industries, state fish and game agencies,
the fur industry, and the oil and gas industry advocated
amendments to the Act to resolve certain problems they had
encountered. Based upon the information received during the
hearings, both Committees reported out bills in May. The
House Committee's H.R. 2948 extended the authorization of
the Act for one year without amending the Act and the
Committee indicated its intention to hold additional hearings
in an attempt to develop solutions to the identified problems.
The Senate Committee's S. 1186 authorized appropriations
for two years, provided that all interested parties would
continue to work toward drafting any necessary amendments



to resolve the problems that had been identified. Final
action on the bills by the full House and Senate was deferred
while the staffs of the Committees worked with representatlves
of interested parties to develop a consensus.

On 13 July 1981, the House Subcommittee on Fisheries
and Wildlife Conservation and the Environment held hearings
on H.R. 4084, a revised bill which reflected effort made
during the summer to reach a consensus on reauthorization
and amendment of the Act. Representatives of the Commission
and other interested parties testified before the Subcommittee
in support of the bill, which was passed without opposition
by the full House of Representatives on 21 September and by
the Senate on 29 September 198Ll. The President signed the
enrolled bill into law on 9 October 1981.

The resulting reauthorization and amendment of the
Marine Mammal Protection Act leave intact its basic protective
pPhilosophy and provisions while clarifying certain definitions
and provisions and modifying others to facilitate management
efforts by Federal and state agencies. Among the most
significant of those amendments are the following:

— Appropriations of funds were authorized for the
Departments of Commerce and the Interior and the Marine
Mammal Commission to carry out their responsibilities under
the Act during Fiscal Years 1982 through 1984;

— The definition of the term "optimum sustainable
population" was modified slightly to delete the term "optimum
carrying capacity," which was considered to lack independent
significance, and to substitute "carrying capacity" or
"optimum sustainable population" in its place, depending
upon the context. The House Report on the bill indicates
that it was the intent of the Committee that the regulatory
definition of OSP (a range of population sizes between the
maximum net productivity level and the largest supportable
level) be endorsed, that no change was intended in the
meaning or manner by which OSP is calculated, and that
modifications of the regulatory definition of OSP may be
made in the future if new scientific information in support
of such a change becomes avalilable. Thus, the amendments
simply clarified the definition of OSP to reflect the
practice of the federal agencies;

- The definition of the term "depleted" was modified

to clarify that a species or population is depleted when it
is found to be either below its OSP level or is listed as
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endangered or threatened under the Endangered Species Act.
This amendment, again, simply conformed the text of the Act
with the practice of the Federal agencies:

- The Act's goal of reducing the incidental taking
of marine mammals in the course of commercial fishing
operations to insignificant levels approaching a zero mortality
and serious injury rate was retained. Language was added,
however, to clarify that the "zero goal"” shall be satisfied
in the case of the purse seine fishery for yellowfin tuna by
the "continuation of the application of the best marine
mammal safety techniques and equipment that are economically
and technologically practicable." This clarification was
designed to recognize the substantial progress made by the
U.S. tuna fleet in reducing incidental mortality and serious
injury and, again, reflects the practice of the Federal
agencies over the past several years. A provision was also
added directing the Secretary of Commerce to undertake, and
provide assistance for, research into new methods of locating
and catching yellowfin tuna without the incidental taking of
marine mammals;

- A new scheme was established to govern incidental
taking of marine mammals in the course of commercial fishing
operations by U.S. fishermen, except those by tuna purse
seiners and others that involve intentional setting on
marine mammals. The Secretary is directed to authorize such
incidental taking of small numbers of marine mammals if the
affected stock is not depleted, if he finds that the total
of such taking will have a negligible impact upon the
stock, and if a system is established among the fishermen
for monitoring the taking;

- A new scheme was established to govern other non-
fishing~related types of incidental taking of marine mammals
such as that associated with outer continental shelf exploration
and exploitation. The Secretary is directed to authorigze
such incidental taking by U.S. citizens if.he finds that the
total of such taking will have a negligible impact on the
population of marine mammals, on its habitat, and on the
availability of that population for subsistence uses in
Alaska. The Secretary must also prescribe regulations
setting forth permissible methods of taking so as to ensure
the least practicable impact on the population and its
habitat and he must also set forth requirements for monitoring
and reporting the incidental taking; and

- The provisions relating to the return of management
of marine mammals to states were modified to allow the
Secretary to transfer management authority to a state if the



state has developed and will implement a program which,

among other things, is consistent with criteria set forth in

a new section. The state is given the authority and
responsibility to make the determinations of OSP and maximum
number that may be taken, but a public hearing must be
conducted on those determinations, if requested, at which
interested parties may present evidence and cross-examine
witnesses. The Secretary cannot transfer management authority
to the State of Alaska unless the State has adopted a statute
and regulations that ensure that subsistence use will be the
priority consumptive use of the species. The amendments
clearly indicate that the taking of marine mammals by Alaskan
natives will be subject to an approved marine mammal management
program of the State of Alaska. These amendments were
designed to facilitate return of management to states while
maintaining essential safeguards and Federal review and, in
particular, to resolve the difficult problems associated

with the return of management of marine mammals to the State
of Alaska.

The Commission will consult with the National Marine
Fisheries Service and the U.S. Fish and Wildlife Service as
well as other interested groups and individuals during 1982
to develop the necessary regulations and otherwise implement
the amendments to the Act.



CHAPTER IV

INTERNATIONAL ASPECTS OF MARINE MAMMAT PROTECTION
AND CONSERVATION

Section 108 of the Marine Mammal Protection Act directs
that the Departments of Commerce, Interior, and State, in
consultation with the Commission, seek to further the protection
and conservation of marine mammals under existing international
agreements and take such initiatives as may be necessary to
negotiate additional agreements required to achieve the
purposes of the Act.

In addition, Section 202 of the Marine Mammal Protection
Act directs that the Marine Mammal Commission recommend to
the Secretary of State, and other Federal officials, appropriate
policies regarding existing international arrangements as
well as such new arrangements as might be appropriate for
the protection and conservation of marine mammals.

The Commission's activities in 1981 with respect to
conservation and protection of marine mammals in the Southern
Ocean, the International Whaling Commission, the Interim
Convention for the Conservation of Noxth Pacific Fur Seals,
and the Convention on International Trade in Endangered
Species of Wild Flora and Fauna are discussed below.

Conservation and Protection of
" Marine Mammals in the Southern Ocean

The Southern Ocean supports at least thirteen species
of seals and whales, several of which are or were in danger
of extinction as a consequence of unregulated or poorly
regulated sealing and whaling. Commercial sealing has
ceased and regulation of whaling under the International
Whaling Commission has been 1mproved so that commercial
exploitation no longer poses as serious a threat as it once
did to the continued existence and well-being of these
species. However, developing fisheries, particularly the
fishery for Antarctic krill (Euphausia superba), and increasing
interest in possible offshore o1l and gas resources, could
pose new and perhaps more serious threats to marine mammals
and other biota of the Southern Ocean.




As noted in previous Commission Reports, Antarctic

krill occupies a central role in the Southern Ocean food

web. It is the dominant herbivore and the principal component
in the diets of: fin, blue, humpback and minke whales;"
crabeater and Antarctic fur seals; Adelie, chinstrap, macaroni o
and rockhopper penguins; several other species of seabirds; |
and several species of fishes and sgquids. Some of these :
species are eaten in turn by sperm whales, killer whales,
leopard seals, and other species.

The biology and ecology of krill and krill-dependent
species are not well documented. Available information is
insufficient, for example, to predict either how much krill !
can be harvested annually without adversely affecting the -
krill population(s) and/or the species dependent upon krill, o
or how these species and other components of the Southern 3
Ocean ecosystem might be affected by offshore o0il and gas :
development. Likewise, available baseline information and
existing monitoring programs are inadequate to detect changes o
in the distribution, abundance, or productivity of krill,
whales, seals, etc., that may result from commercial fisheries
or offshore oil and gas development.

Because of the great importance of the Southern Ocean,
the Marine Mammal Commission has, since 1974, undertaken a
continuing review of matters affecting conservation of its
living resources and has made numerous recommendations on
the need for a comprehensive biological/ecological research
program in the Southern Ocean, as well as the need for -
international arrangements to regulate fisheries and offshore §
oil and gas activities in the Antarctic. Commission activities o
before 1981 are reported in detail in earlier Commission .
Reports. A brief summary of these earlier activities and a ;
discussion of 1981 activities follow. .

Activities Related to Living Resources

Within its first month of operation in 1974, the Commission
became involved in efforts to prepare an environmental 4
impact statement on the Convention on the Conservation of
Antarctic Seals, and also worked with the Department of s
State and other agencies to prepare materials which were
provided to the Senate for its consideration of the agreement
which was ratified in 1976.

In 1975, the Commission was asked by the National
Science Foundation to review material relating to the
conservation of krill in the Southern Ocean and, in responding
to this request, the Commission noted, among other things, é
that: existing information was inadequate to provide a o



reliable basis for management decisions; research on various
aspects of krill and the impacts of a possible krill fishery
should be given high priority; attention should be paid to
the principle of establishing management regulations prior
to exploitation; and all necessary steps should be taken to
conclude an effective international agreement to govern any
krill fishery.

In 1976, the Commission, concerned with the lack of
progress in addressing the conservation of living resources,
recommended to the Department of State that it: (1) promptly
undertake a review and re-evaluation of U.S. policy regarding
the Antarctic; (2) pursue the development of a policy to
conserve the living resources of the Southern Ocean and the
development of an international convention to implement that
policy; and (3) undertake measures to prepare a draft
environmental impact statement in the course of developing
the policy and the convention. Throughout 1977, the Commission
continued to encourage the Department of State and the
National Science Foundation to develop, adopt, and pursue
policies that would lead to cooperative international efforts
to protect the Antarctic marine ecosystem. At the IXth
Antarctic Treaty Consultative Meeting held in late 1977, the
representatives of the United States and the other Antarctic
Treaty Consultative Parties* recommended to their governments
that a definitive regime for the conservation of Antarctic
marine living resources be concluded before the end of 1978
and that a Special Consultative Meeting be convened for the
purpose of developing a Draft Convention.

In response to the decision made at the IXth Consultative
Meeting, Australia hosted a Special Consultative Meeting in
Canberra, Australia (27 February to 16 March 1978). To
prepare for the meeting, the Department of State, among
other things, prepared and requested comments on a "Draft
Envirconmental Impact Statement (DEIS) for a Possible Regime
for Conservation of Antarctic Marine Living Resources”. The
Commission, in consultation with its Committee of Scientific
Advisors, reviewed and provided extensive comments on the

*The Antarctic Treaty Consultative Parties at that time

were: Argentina, Australia, Belgium, Chile, France, Japan,

New Zealand, Norway, Republic of South Africa, U.S.S.R.,

United Kingdom, and the United States. Since then, the

Federal Republic of Germany and Poland have become Consultative
Parties.
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DEIS (see pages 66-69 of the Commission's Annual Report for
1978). 1In addition, the Commission helped prepare a Draft
Convention which was tabled at the Canberra meeting and the
Commission's Scientific Program Director participated in the
meeting as an advisor to the U.S., representative.

Although a Draft Convention was developed at the Canberra
meeting, all issues were not resolved and the necessary
continuation of discussions was planned for Buenos Aires,
Argentina, in July 1978. To help prepare for the Buenos
Aires meeting, the Commission contracted for a comprehensive
review of available information on the structure and dynamics
of the Southern Ocean ecosystem.* The Commission also
described the need for and helped to organize a meeting of
U.S. scientists to provide advice on steps that might be
taken to assure conservation of the Southern Ocean ecosystem
prior to the eventual entry into force and implementation of
the Convention. The National Marine Fisheries Service
convened such a group on 15-16 June 1978. The Commission's
Scientific Program Director participated in the Buenos Aires
meeting as an advisor to the U.S. representative.

All remaining issues were not resolved in Buenos Aires
and informal consultations were subseguently held in Washington,
D.C. (18-26 September 1978), Bern, Switzerland (12-16 March
1979), and Washington, D.C. during the Xth Antarctic Treaty
Consultative Meeting (17 September to 5 October 1979). The
Commission participated in preparations for these informal
consultations and, in the spring of 1979, helped organize a
second meeting of U.S. scientists to provide advice on
scientific and technical matters bearing upon the conservation
of Antarctic marine living resources.

As a result of the informal consultations held at the
Xth Consultative Meeting, sufficient agreement on a draft
text was reached so that a formal Diplomatic Conferxence to
conclude the Convention was held in Canberra, Australia, on
7-20 May 1980. At this Conference, the Convention on the
Conservation of Antarctic Marine Living Resources was formally
agreed upon. Parties to the Conference also agreed that:
(1) a meeting should be held in 1981 to determine steps that
might be taken to facilitate early operation of the Commission,
Scientific Committee, and Executive Secretariat to be established
when the Convention comes into force; and (2) the parties

*See Appendix B. Bengtson, J. L. 1978. Review of information
regarding the conservation of living resources of the Antarctic
marine ecosystem.



entitled to become members of the Commission would, to the
greatest extent practical and feasible, identify and compile
needed scientific data and fisheries data in order to distribute
those data to the Contracting Parties upon entry into force

of the Convention.

Pursuant to the first agreement, Australia organized
and convened a "preparatory meeting” in Hobart, Tasmania
from 10-24 September 1981. The Commission helped develop
U.S. positions on issues to be discussed at the preparatory
meeting by funding a study to provide scientific and technical
information useful in determining how best to implement the
Convention. The Commission also helped organize and provided
funds for the National Oceanic and Atmospheric Administration
to convene a third meeting of U.S. scientists to advise on
scientific issues bearing on the implementation and operation
of the Convention (see Chapter II of this Report).

At the third meeting of the U.S. scientists on 12-14
August 1981, participants noted that there has been relatively
little experience in managing marine living resources from
an ecosystem perspective as the Convention mandates and
that the success of the Convention will depend in no small
measure on the Scientific Committee's advice, which will in
turn depend upon the Committee's composition, competence,
and organization as well as the usefulness of data provided
it by the Contracting Parties and the adequacy of the Executive
Secretariat's support services. The group recommended:
that discussions be started at the preparatory meeting on
the types of catch, effort, and related biological information
that should be collected to provide the basis for assessing
the effects of harvesting and related activities; that a
principal function of the Executive Secretariat be to establish
and maintain a system for archiving catch, effort, and
related information bearing on living marine resource conservation
and management; and that, in preparation for the first
Scientific Committee meeting, the U.S. develop discussion
papers on a number of key issues that will affect implementation
and operations of the Convention. The group also recommended
that it be reconvened, before the first Commission and
Scientific Committee meetings, to review the background
papers and identify other steps to facilitate prompt and
effective Convention implementation.

The recommendations were used in developing positions
on various agenda items for discussion at the 10-24 September
Hobart meeting. With certain exceptions, the exchange of



views on scientific and technical issues was limited. For
example, while the importance of data was generally recognized,
there was no discussion of either the precise types of data
needed or methods of collection. Instead, discussions

tended to focus on administrative, procedural, and budgetary
issues. It was anticipated that if the Convention entered

into force in early 1982, the first meetings of the Commission
and Scientific Committee should be held in Hobart, Tasmania,

in May and/or June of 1982.

With respect to ratification, hearings on the Convention
were held by the Senate Committee on Foreign Relations on 27
October 1981. During the hearing, the Commission testified
in support of ratification, calling the Convention "a necessary
and potentially effective mechanism for assuring that whales,
seals, and other components of the Southern Ocean ecosystem
are not adversely affected by developing fisheries, particularly
the krill fishery, in the Southern Ocean." On 4 November
1981, at the request of the Senate Committee, the Commission
provided additional information on the evolution of the
Convention and the Commission's involvement in Antarctic
matters.

The U.S. Senate gave its advice and consent to the
ratification of the Convention on 16 December 198l. It is
expected to enter into force early in 1982, and the first
meetings of the Antarctic Commission and Scientific Committee
should take place in May or June of 1982.

Activities Related to Non-Living Resources

Activities associated with exploration for and development
of non~living resources, particularly offshore oil and gas,
could have direct and indirect effects on whales, seals,
krill, and other components of the Southern Ocean ecosystem.
The Antarctic Treaty Consultatiyve Parties recognize these
risks and, at the Xth Antarctic Treaty Consultative Meeting
(Washington, D.C., September/October 1979), the Consultative
Party representatives recommended that their governments
facilitate the development of research programs which would
contribute to an improved understanding of relevant aspects
of the Antarctic and its environment, that an agenda item
for the XIth Consultative Meeting be "Antarctic Resources -
The Question of Mineral Exploration and Exploitation"” and
that a meeting be held before the XIth Consultative Meeting
to consider ecological, political, technological, legal, and
other aspects of an Antarctic mineral resources regime. The
representatives also noted that an agreed regime should
provide a means for judging the acceptability of activities
and governing those judged acceptable.
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The Commission helped prepare for and served on delegations
to the Xth Antarctic Treaty Consultative Meeting and the
Special Meeting on Antarctic Mineral Resources held in
Washington, D.C., 8-12 December 1980. At the latter meeting,
there was a thorough exchange of views on the need for and
possible structure of an Antarctic minerals regime, and, at
the XIth Consultative Meeting (Buenos Aires, Argentina, 23
June to 7 July 1981), Consultative Party representatives
adopted a recommendation calling on their governments to
convene a Special Consultative Meeting to: (1) elaborate =2
regime for Antarctic mineral resources; (2) determine the
form of the regime, including the guestion as to whether an
international instrument such as a Convention is necessary;

(3) establish a schedule for negotiations, using informal
meetings and sessions of the Special Consultative Meeting as
appropriate; and (4) take any other steps that may be necessary
to facilitate the conclusion of the regime, including a
decision as to the procedure for its adoption.

To help prepare for the XIth Consultative Meeting and
subsequent negotiation of a minerals regime, the Commission,
in early 1981, contracted for the preparation of the paper
entitled "Environmental Aspects of Potential Petroleum
Exploration and Exploitation in Antarctica: Forecasting and
Evaluating Risks." A draft of the paper was provided to the
Department of State and other agencies for use in preparing
for the meeting.

After the XIth Consultatiye Meeting, the Government of
New Zealand offered to host a Special Consultative Meeting
to begin elaboration of a regime for Antarctic mineral
resources. In addition, the Department of State prepared
and distributed a "Draft Environmental Impact Statement
(DETIS) on the Negotiation of an International Regime for
Antarctic Mineral Resources."

The Commission, in consultation with its Committee of
Scientific Advisors, reviewed the DEIS and, by letter of 8
October 1981, provided detailed comments to the Department
of State. In its comments, the Commission noted, among
other things, that it concurred, in general, with the stated
purpose of the proposed regime, but that it believed that
the criteria or guidelines against which determinations of
"acceptability" are to be made should be incorporated into
the regime and that the DEIS should address this point so as
to provide a better basis for judging the acceptability of
the proposed action. The Commission therefore suggested
that the FEIS be expanded to include a description and
discussion of criteria and guidelines that could be used to
judge the acceptability of potential mineral activities in
Antarctica.
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Research-Related Issues

The Living Resources Convention and the non-living
resources regime discussed above will provide a mechanism
for conserving Antarctic resources and protecting the ecosystem
of which they are a part. However, since available information
on the nature, extent, and interrelationships of these
resources presently is insufficient to accurately predict
and mitigate the possible adverse effects of development and
related activities, it may be difficult, if not impossible,
to achieve the purposes of either agreement if existing
research programs and capabilities are not expanded substantially.

The need for assessing and expanding U.S. research
capability and efforts in the Antarctic was pointed out in a
14 December 1978 letter from the Commission to the Natiocnal
Science Foundation. In that letter, the Commission recommended
that the Foundation constitute one or more groups of experts
to provide advice, among other things, on the nature of
research programs and capabilities needed to assess and
monitor the possible direct and indirect effects of resource-
related activities in the Antarctic. To help with the
effort, the Commission also developed and forwarded a paper
which identified, in general terms, various elements that
should be considered in developing a comprehensive research
plan for the Southern Ocean. The paper noted, among other
things, that severely depleted whale populations could be
affected adversely by even low levels of krill harvest, and
suggested that high priority be assigned to assessing and
monitoring the status of krill-eating whales and that
efforts be focused in the Scotia and Bellingshausen Seas
where the krill fishery was focused at that time.

These and subsequent efforts, described in detail in
the Commission's Reports for 1979 and 1980, led to funding
by the National Oceanic and Atmospheric Administration, the
National Science Foundation, and the Marine Mammal Commission
of a National Academy of Sciences' committee to evaluate and
make recommendations on marine ecosystem research in the
Antarctic. The Committee, under the chairmanship of Dr.
John H. Steele, Director of Woods Hole Oceanographic Institution,
met several times during 1980 and in the spring of 1981.
The resulting report, "An Evaluation of Antarctic Marine
Ecosystem Research," was published by the National Academy
of Sciences in the fall of 1981.%

*This report is available in limited quantity from the Polar
Research Bpard, National Academy of Sciences, 2101 Constitution
Avenue, N.W., Washington, D.C. 20418,
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The committee report cites ways whereby marine research
programs in the Antarctic can be strengthened, and notes,
among other things that: the U.S. should have a strong,
long=-term program in Antarctic biological oceanography; the
U.S. should develop its own scientific programs to support
the general aims of the international BIOMASS research
program and use its strengths to contribute to these goals
in ways that complement the efforts of other countries; the
U.8. program should include coordinated, multi-~disciplinary,
long-term programs as well as special studies and individual
projects; remote sensing, moored instruments, drifting
buoys, and towed samplers all may provide biological data in
new forms and with increased efficiency and future planning
should incorporate these techniques and instruments; U.S.
long-term plans must include the construction of a new ice-
strengthened vessel or vessels and, as an interim solution
only, smaller ships capable of working in ice should be made
available; inter-disciplinary planning should be an essential
requirement in future Antarctic marine programs; and a
continuing scientific committee to advise on programs and
for other purposes should be established. The Committee's
report was widely distributed and well received.

* k0%

Although significant progress has been made in the past
several years, the conservation and protection of marine
mammals and other components of the Southern Ocean ecosystem
will not be assured until a satisfactory regime to govern
non-living resources is concluded and until that regime and
the Convention on the Conservation of Antarctic Marine
Living Resources are effectively implemented. Therefore,
the Commigsgion will continue to work with the National
Science Poundation, the Department of State, the Natiocnal
Oceanic and Atmospheric Administration, the National Academy
of Sciences, and other:appropriate organizations and agencies
to attain these goals.

International Whaling‘commi591dn‘(IWC)

Representatives of the Marine Mammal Commission consulted
with the U.S. Commissioner to the International Whaling
Commission and others in preparation of the Thirty-third
Annual Meeting of the IWC in Brighton, England, 20-25 July
1981 and attended the meetings of the IWC and its Scientific
Committee during the year. The Commission's activities in
1981 regarding the bowhead whale issue as they relate to the IWC
are discussed in Chapter VII of this Report. A summary of
the Commission's activities relating to other aspects of IWC
action in 1981 is set forth below.

- 25 =



The July 1981 Meeting

At its thirty-third annual meeting, the IWC took several
significant actions to further the conservation of whales
throughout the world. While continuing to reduce the total
number of whales that may be killed, the IWC banned any
additional sperm whaling and extended the ban against use of
the inhumane "cold harpoon" so as to prohibit its use in
killing minke whales. Sewven non-whaling nations (Costa
Rica, India, Jamaica, The Peoples Republic of China, St.
Lucia, St. Vincent, and Uruguay) joined the IWC and participated
in the July 1981 meeting. Dominica deposited its instrument
of ratification prior to the meeting but did not send a
commissioner to the meeting. Canada withdrew from the IWC
effective 30 June 1982, but attended the 1981 meeting as an
observer and did not vote.

As in past years, various proposals to establish
moratoria on commercial whaling were considered early in the
meeting. The proposals were approved by the required simple
majority in the IWC's Technical Committee, but were blocked
by whaling nations and failed to win the necessary three-
gquarter majority in the plenary session, despite the efforts
of the U.S. and other conservation countries. First to be
considered was the proposal by the United States and United
Kingdom for an indefinite, worldwide moratorium on all
commercial whaling. It was approved by the Technical Committee
by a vote of 14 to 8, but failed in the plenary session, 16
to 8. BSubsequent proposals to establish a commercial whaling
moratorium in the North Atlantic and to impose a moratorium
on the pelagic harvest of minke whales after the 1983/84
season were approved by the Technical Committee but also
failed in the plenary. A proposal for a five-year phase-out
of commercial whaling, introduced by Australia, met with the
same fate. This year, as in the past, the U.S. and other
conservation nations sought to ban commercial killing of
sperm whales and a proposal to establish a zero guota for
all sperm whale stocks was adopted by the Technical Committee
by a vote of 17 to 5, with 5 abstentions. This proposal was
passed with two modifications in the plenary session by a
vote of 25 to 1 (Japan), with 3 abstentions (Peoples Republic
of China, Iceland, and U.8.5.R}. First, a footnote was
included in the provision to be inserted in the IWC's Schedule
of regulations that allows Iceland to take in 1982 any sperm
whales remaining from its 1981 quota of 130 set last year
for the North Atlantic stock. Second, the IWC agreed not to
insert a zero in the Schedule for the western North Pacific
stock of sperm whales which are killed by Japanese coastal
whalers and for which a quota of 89%0 had been set at last
year's meeting for the 1981 season. Instead, the IWC agreed
to specify by a footnote in the Schedule that, beginning in

- 26 =-



the fall of 1982 and thereafter, no sperm whales may be
taken from this stock until catch limits are established by
the IWC. The IWC also agreed to convene a special meeting
of its Scientific Committee in Cambridge, England, from 27
February until 5 March and a special meeting of the Commission
in Brighton, England, 24-25 March 1982 to consider any
additional data and analyses that may become available
relating to this stock. As a result of these decisions,
sperm whaling throughout the world has been banned and Japan
must gain the support of a three-quarter majority in order
to secure a gquota allowing its nationals to kill sperm
whales from the western North Pacific stock. Such a vote is
considered extremely unlikely.

The members of the IWC also agreed to an especially
significant action relating to the methods used to kill
whales by extending the ban on the use of the inhumane, non-
exploding "cold" harpoon to kill minke whales, beginning
with the 1982/83 pelagic and 1983 coastal whaling seasons.
The IWC had banned the use ©of the cold harpoon to kill all
other species of whales at its previous meeting in 1980, but
whaling nations had successfully blocked attempts to ban its
use in killing the smaller minke whales, arguing that the
exploding harpoon would destroy too much of the wvaluable
meat and pose risks to the safety of the whalers. These
arguments were not successful at the 1981 meeting and the
ban on the use of the cold harpoon passed the Technical
Committee by a vote of 17 to 6, with 5 abstentions, and was
adopted in plenary session without a recorded vote.

In addition to the virtual ban on sperm whaling and
prohibition of the use of the cold harpoon, the IWC set
quotas for individual stocks of whales that resulted in a
reduction from the total limit of 14,523 set at last year's
meeting to 14,070. Of these, no more than 13,448 are likely
to be taken because of the ban on taking some of those
whales with a factory ship and the ban on anyv whaling within
the Indian Ocean Sanctuary. The quota for the Antarctic
stocks of minke whales, believed to be the most abundant
species subject to IWC regulation, was set at 8,102, an
increase over the 7,072 level set last year and the same as
the level that had been set for the 1979/80 season. The
quotas for other stocks of whales remained the same as or
were reduced from those set at the previous meeting.

In addition to the establishment of quotas and the ban
on the cold harpoon, the IWC considered a proposal to revise
the management procedures by which it sets guotas. Representa-
tives of the Commission participated in two meetings of a
Technical Committee Working Group convened prior to the July
1981 meeting to develop proposals for revisions of the
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management procedures, taking intoe account a report on the
subject by the IWC's Scientific Committee. The United

States has been concerned that many of the catch limits set

by the IWC lack adequate justification and that the management
procedures need to be.revised to require the reduction or
elimination of whaling unless there is sufficient information
for reliable scientific management. The U.S5. took the
position that the report of the Scientific Committee provided
the basis for more adequate management measures and proposed
revisions based upon that report. Unfortunately, the Working
Group could not reach agreement, even after two meetings;
representatives of the whaling countries adamantly opposed

any strengthening of the current management procedures. The
U.S.-sponsored proposed revision of the management procedures
was adopted by the Technical Committee at the July 1981
meeting by a vote of 15 to 7 with 4 abstentions, but it

lacked the necessary three-quarter support in plenary session.
Consideration of the issue was deferred with passage of a
resolution calling upon interested parties to pursue consultations
and attempt to reach agreement prior to the 1982 IWC meeting.

The IWC alsc considered several other matters relating
to whale conservation., A resolution was adopted calling
upon the Secretariat to maintain a register of whaling
vessels and equipment and a list of exports and imports of
whale products, and to investigate all reports of non-member
whaling. Although juridical concerns relating to exclusive
economic zones complicated consideration of the issue, the
IWC also adopted, in response to a U.S. proposal, a resolution
calling upon Canada to take account of the advice and
recommendations of the IWC's Scientific Committee and undertake
immediate research and management action to protect the
severely depleted stock of white whales (belugas) and the
stocks of narwhals taken by persons subject to its jurisdiction.
The members also reviewed the results of a special meeting
concerning revision of the International Convention for the
Regulation of Whaling and noted that there is a continuing
difference of opinion on the need for such a revision.

Post-Meeting Decisions

Under the terms of the Convention, decisions reached by
the IWC at its July 1981 meeting setting quotas and otherwise
amending the Schedule of regulations governing whaling
activities did not become effective until 9 Novembher 1981,

90 days after they were formally transmitted to the members.
Any member that filed an objection within the 90-day period
would not be legally obligated to comply with any Schedule
change to which it objected. As of 9 November 1981, Iceland,
Norway, and Japan had filed objections to the ban on the use
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of the cold harpoon for killing minke whales and Japan had
filed an additional objection to the ban on taking any. sperm
whales from the western North Pacific stock. Under the
Convention, the filing of those objections extended the
objection period for another 90 days and any other nation
may join in filing objections to those provisions of the
Schedule.

In filing the objections, Iceland, Norway, and Japan
all indicated that their objections are conditional in the
sense that they will be withdrawn if safe and effective
equipment and techniques are developed to replace the cold
harpoon or, in the case of Japan, if the special March 1982
meeting on western North Pacific sperm whales or the regular
IWC meeting in July 1982 resolves the issues to its satis-
faction.

As discussed in previous Annual Reports, whaling activities
pursuant to objections to the IWC Schedule may trigger
certain provisions of two U.S. laws —-- the Pelly Amendment
to the Fishermen's Protective Act and the Packwood-Magnuson
Amendment to the Magnuson Fishery Conservation and Management
Act. Under the former, the U.S. may embargo imports of fish
products from countries whose nationals are certified by the
Secretary of Commerce as conducting fishing operations
(including whaling) in a manner or under circumstances which
diminish the effectiveness of international conservation
programs such as that of the IWC. The Packwood-Magnuson
Amendment mandates a reduction by at least 50 percent in the
allocation of fish that may be caught within the U.S. Fisheries
Conservation Zone by any nation so certified. The significance
of these sanctions was evidenced most recently in the context
of the Republic of Korea's objection last year to the IWC's
decision in 1980 banning the use of the cold harpoon on all
whales except minkes. On 1 April 1981, Xorea withdrew that
objection in response to the urgings of the U.5. and advice
that Korea's whaling activities would be reviewed for possible
certification and sanctions under these laws. In response
to the recent objections, the U.S. has advised Iceland,
Norway, and Japan of the potential applicability of these
laws to their activities and urged them to withdraw their
objections and comply with the Schedule changes.

The Commission will continue to consult and cooperate
with other agencies and interested groups and individuals
during 1982 concerning these and other issues relating to
the International Whaling Commission.
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Interim Convention on Conservation
of North Pacific Fur Seals

The Interim Convention on Conservation of North Pacific
Fur Seals calls for cocoperative research and management
efforts by the U.8., Japan, Canada and the U.5.S5.R. to
achieve the maximum sustainable productivity of the fur seal
resources of the North Pacific Ocean. The objective is to
maintain fur seal populations at the levels which will
provide the greatest harvest year after year, with due
regard to their relation to the productivity of other marine
living resources of the area. Harvesting of fur seals at
sea has been prohibited by agreement of the parties to the
Convention and an average of 32,278 fur seals have been
harvested annually in recent years -- 26,507 on the Pribilof
Islands of the U.S. and 5,771 on the Commander and Robben
Islands of the U.S.S5.R. The Convention entered into force
in 1957 and has been extended by four Protocols. The most
recent extension was agreed to by the parties in a Protocol
signed on 14 October 1980. On 12 November 1980, this Protoceol
was transmitted by the President to the U.S. Senate for the
necessary ratification.

As part of the process leading up to the extension of
the Interim Convention, the National Marine Fisheries Service
consulted with the Commission in developing the U.S. position
as to whether to renegotiate, extend, or allow the Convention
to expire. During the course of these discussions, the
Commission suggested steps that should be taken to facilitate
subsequent reconsideration, should the Convention be extended
for another four years. These steps were set forth in a 14
May 1980 letter to the Service and are discussed in the
Commission's 1980 Annual Report. The major thrust of the
Commission's recommendations was that the Service should
initiate the research which would provide the data needed to
evaluate the three options ~- i.e., renegotiation, extension,
or expiration -- at the time of a future reconsideration. A
4 November 1980 response from the National Marine Fisheries
Service and subsequent discussions between the Service and
the Commission did not fully address the Commission's concerns
and recommendations and, on 19 January 1981, the Commission
wrote the Service again, noting that it remained uncertain
as to the precise steps that the Service had taken or planned
to take to better prepare for reconsideration at a future
date. The Commission's 19 January letter requested, among
other things: clarification of the status of existing data
from past pelagic sampling operations and plans for future
data analyses; the nature and extent of current and planned
activities related to assessing the possible effects of
fisheries development and other human activities on the
northern fur seal; the nature and status of current studies
related to determining the optimum sustainable population
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of fur seals; the availability of a draft paper on OSP which
was to be prepared for the Fur Seal Commission meeting in
April 1981; the nature and schedule of past and planned
consultations with Pribilof Island residents, the Bureau of
Indian Affairs, and the Army Corps of Engineers relative to
efforts to identify and evaluate additional or alternative
sources of income for Island residents; the status and
possible effects of certain fisheries on the fur seal and
its habitat; and the Service's views on the possibility that
harbor development could result in increased fishing effort
in fur seal feeding areas.

In the letter, the Commission recommended that the
Service attempt to quantify the probable impacts of pelagic
sealing on the distribution, size, and productivity of the
fur seal herd and, in consultation with the Department of
State, determine whether it might be possible to negotiate
agreements with other parties to effectively prohibit pelagic
sealing if the Convention were to be terminated, and to
determine what effect, if any, termination would have on
U.S. efforts to protect whales, seals and other species in
the Bering Sea and elsewhere. 1In order to better judge the
cost-effectiveness and likely utility of the fur seal research
program, the Commission also recommended that the Service
develop a comprehensive three-year research plan and send
the plan to the Commission and other interested parties for
review and comment prior to implementation. The Commission
also sought information on the fur seal research programs
being conducted by the U.S.S.R., Japan, and Canada and how
these relate to the U.S. program.

On 30 March 1981, the National Marine Fisheries Service
responded to the Commission's 19 January letter. In its
reply, the Service noted, among other things, that: a
summary and general analysis of past pelagic sampling data
is expected in approximately two years; the U.S. has no
plans to resume pelagic sampling; feeding studies now underway
on the northern fur seal and other marine mammals, along
with studies on fur seal growth, should throw light on the
possible effects of fisheries development on the fur seals;
and the Service did not intend to submit a report on OSP to
the Fur Seal Commission at the 1981 meeting, bhut would
continue the exchange of population information and the
discussion of ecosystem studies currently underway. The
Service also noted that: significant changes in the areas
fished or the amount of fish taken were not anticipated as a
result of possible harbor development in the Pribilofs; and
it was not felt that a directed pelagic harvest of fur
seals, beyond nearshore areas, would be economically feasible
but that, as an adjunct to the already extensive commercial
fishing operations in the area, a pelagic take would be a
distinct possibility without the restraints of the current
Convention.
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In April 1981 during consideration by the U.S. Senate
of the Protocol to extend the Interim Convention, a proposal
was made to modify the Protocol. This "reservation" called
on the United States to halt the harvest of its portion of
the fur seal quota, effective 1 January 1981, and to negotiate
an agreement with Canada and Japan that would provide those
nations with the number of fur seal skins they would have
received, had the U.S. taken its share. The Senate Committee
on Foreign Relations requested comments from the Administration
on the proposed reservation on 29 April 1981. Following :
consultation with the Commission as well as the National .
Marine Fisheries Service, the Department of State responded N
to the Senate Committee, reaffirming the Administration's
support of the Protocecl as negotiated and expressing its
opposition to the proposed reservation. The Department of
State advised the Committee that the Administration viewed
the reservation as "contrary to the intent of the Interim
Convention" and as a possible cause of "serious concern to
the other Party Governments which expect the United States
to harvest the number of seals agreed upon...."

In approving the Protocol, the Senate Committee on
Foreign Relations rejected, by a vote of 6 to 9, the proposed -
reservation on the grounds that the seal herds are not j
endangered and that its approval would have an uncertain
biological effect on the seals and an adverse effect on the
Aleut communities in Alaska. However, before the Protocol
was brought before the full Senate, a compromise agreement
was worked out between supporters of the reservation and
those who wished to continue the present arrangements under
the Convention. This compromise, or "understanding,”
provides a basis for eventual adjustments in the commercial
harvest of North Pacific fur seals, based on socund scientific
judgment. It specifically calls for studies to be undertaken
to determine: fur seal feeding habits, food requirements,
at-sea migration and distribution patterns; the impact that
any change in the size of the harvest would have on the
Pribilof Island residents, the fur seal herd and the Bering |
Sea ecosystem; and the impact of possible alternative sources |
of employment for the residents on those residents, the
animals and the ecosystem. The Protocol, modified by this
understanding, was ratified by the Senate on 11 June 1981.

At the meeting of the Commission and its Committee of
Scientific Advisors in October 1981 in Seattle, further
discussions were held with representatives of the Service on
North Pacific fur seal issues, including research plans, the ;
possibility of harbor development in the Pribilofs, and
possible alternative sources of income for Island residents.



The Commission again inguired as to preparations for the
next reconsideration of the Interim Convention, which will
expire in 1984. Service officials indicated they felt it
was still too early to discuss such planning, but expressed
a desire to work closely with the Commission and other
interested parties on the matter. In terms of being in a
better position in 1984 to evaluate the options available
for future international fur seal management, Service
representives noted that they are setting research priorities
in light of the information needs identified in the Senate
"understanding,” but that it is important to recognize the
inability to answer some questions.

The Commission remains convinced of the need for early
and effective planning for the reconsideration of the Interim
Convention in 1984 and will continue to encourage the Service
and other interested parties to undertake the necessary
efforts in 1982,

Convention on International Trade
in Endangered Species of Wild Fauna and Flora (CITES)

The United States is a party to the Convention on
International Trade in Endangered Species of Wild Fauna and
Flora (CITES), which is designed to control trade in animal
and plant species which are or may become threatened with
extinction. The extent of trade control depends upon the
extent to which the species is endangered, as reflected by
inclusion in one of three appendices which can be modified
by agreement of the parties. Appendix I includes species
threatened with extinction that are or may be affected by
trade. Appendix II includes species that, although not
necessarily currently threatened with extinction, may become
so unless trade in them is strictly controlled, as well as
species that must be regulated so that trade in "lock-alike"
species that are endangered may be brought under effective
control. Appendix III includes species that any party
identifies as being subject to regulation within its jurisdiction
for the purpose of preventing or restricting exportation and
for which the party needs the cooperation of other parties
in controlling trade.

As discussed in the Commission's previous Annual Report,
the Department of the Interior's U.S. Fish and Wildlife
Service has overall responsibility for coordinating the
development of the U.S. positions and implementation of the
provisions of CITES, and it consulted with the Commission
and others concerning proposals to add marine mammals to the
appendices. France proposed to include all stocks of gray
seals and harbor seals in Appendix II, and West Germany
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proposed to add all stocks of fin, sel, and sperm whales to
Appendix I, including some stocks for which the International
Whaling Commission allows a commercial harvest. The U.S.

had proposed, in response to the Commission's recommendation,
that all those stocks of whales for which the International
Whaling Commission allows no commercial harvest be listed in
Appendix I with an annotation explaining that they were
being included so as to complement the IWC's conservation
measures even though some of those stocks might not have
been determined to be in danger of extinction in accordance
with the CITES' "Bern Criteria" for listing.

On 13 February 1981, after considering additional
comments from the National Marine Fisheries Service and
others, the U.S5. Fish and Wildlife Service published a
Notice of Negotiating Positions for the CITES meeting. The
Notice stated that the U.S. had proposed inclusion on Appendix
I of those whale stocks protected by the IWC and that it
would oppose the West German proposal for a broader listing.
It also stated that the U.S. would oppose the French proposal
on the harbor seal and that a proposed negotiating position
on the gray seal had not yet been developed.

At the CITES meeting, held 25 February - 8 March 1981
in New Delhi, India, the U.S. Delegation, headed by an
official of the U.S. Fish and Wildlife Service, sought two
major objectives: agreement on technical issues and measures
to improve implementation of the Convention; and protection
and enhancement of the integrity of the appendices and the
listing process. After lengthy substantive discussions, the
West German proposal to add all stocks of fin, sei, and
sperm whales to Appendix I passed by an overwhelming majority,
with the U.S. abstaining. The French proposals to list the
gray seal and harbor seal on Appendix IT were opposed by the
U.S. Delegation on the grounds that both were unsupported by
scientific evidence. France agreed to withdraw the gray
seal proposal and the harbor seal proposal was rejected by
the CITES parties.

As of 24 July 1981, a number of nations had entered
reservations (objections) to various of the CITES listings
of whales, including Japan, Norway, Canada, and the U.S.S.R.
On 4 September 1981, after consulting with the Commission
and others, the U.S. Fish and Wildlife Service announced
that the U.S. would enter no reservations to any of the
changes in the appendices made by the parties at the New
Delhi meeting.

The Commission will continue to consult and cooperate
with the U.S. Fish and Wildlife Service and other groups and
individuals on these and other issues pertaining to CITES
during 1982.
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CHAPTER V

MARINE MAMMAL-FISHERIES INTERACTIONS

Marine mammals are known to interact with sport and
commercial fisheries in a number of ways. They are sometimes
killed, injured, or harassed, either inadvertently or
deliberately, during fishing operations; they take or
damage fish caught on lines or in traps and nets; they
damage fishing gear during these encounters or when they
accidentally become entangled; and, in some areas, they
compete with fishermen for the same fish and shellfish
resources.

The most widely known example of a marine mammal-
fishery interaction is that involving the yellowfin tuna
purse seine fishery in the eastern tropical Pacific Ocean
and the Commission's overview and actions with respect to
this issue are discussed in the following ~chapter of this
Report., Commission efforts to identify and resolve other
forms of marine mammal-fisheries interactions are described
below.

Marine Mammal-Caused Gear Damage,
Fish Damage and Fish Loss

Prior to the Marine Mammal Protection Act of 1972,
sport and bounty hunting and various forms of harassment
were used to control the distribution, abundance, and behavior
of marine mammals in cextain areas. Fishermen saw this as
an effective way to reduce or eliminate gear damage, fish
damage, or fish loss caused or thought to be caused by
marine mammal populations. The Act imposed a moratorium on
such activities and, in recent years, animals in certain
areas apparently have become more numerous and bolder in
their interactions with fishermen and fishing gear.

Many of the reports of increasing interactions came
from the Pacific Northwest and, in December 1977, the Commission
convened a workshop to gather and review information on the
nature and extent of marine mammal-~fisheries conflicts in
Oregon, Washington, California, Alaska, and Hawaii (see 1977
Annual Report). Participants in that workshop concluded
that information was not sufficient to determine either the
need for or the type of remedial measures that might be used
to mitigate adverse impacts on the fisheries involved, the
fish stocks, or the marine mammal populations. They did note



that the most acute problems seemed to involve seals, sea
lions, and the salmon gill net fisheries in the Copper River
Delta area of Alaska and the Columbia River in Washington
and Oregon. The workshop thus recommended, among other
things, that studies be initiated to develop appropriate
methodology to determine levels of incidental take, gear
damage, and fish damage and loss in these areas.

Following the 1977 workshop, the Commission provided
funds to initiate a study of marine mammal-fisheries interactions
in the Copper River Delta/Prince William Sound area in
Alaska. The Commission also provided funds to begin development
of a plan for investigating such conflicts in the Columbia
River and adjacent waters. Early in 1980, with funding from
the National Marine Fisheries Service, the Washington Department
of Game, in cooperation with the Oregon Department of Fish
and Wildlife, initiated a study of marine mammal-fisheries
interactions in the Columbia River and adjacent waters.
Partial support was also provided by the Columbia River
Estuary Data Development Program.

The Commission-sponsored Copper River Delta/Prince
William Sound study was completed in 1978 and a report was
provided to the National Marine Fisheries Service and other
interested parties. However, neither the Commission nor the
Service had adequate funds to continue support for the study
in subsequent years. The Columbia River study, which was
initiated early in 1980, is scheduled to be completed late
in 1983, but it also has been affected by budget limitations.
In its 1980 Annual Report, the Commission expressed its
concern that the limited funding by the National Marine
Fisheries Service might prevent the Columbia River study
from being completed on schedule and in such a way as to
provide the kinds and quality of information needed. The
Service shared the Commission's concerns and scheduled a
project review for early in 1981.

On 2 January 1981, the Commission received a draft of
the first annual report of the Columbia River marine mammal-
fisheries interaction study, prepared by the Washington
Department of Game. On 15 January 1981, the Commission
submitted written comments on the draft, with a number of
suggestions for improving the report and focusing efforts to
better meet the project's objectives. The Commission questioned
whether the objectives had been defined with sufficient
precision and whether the project, as structured and funded,
would provide the gquality and kinds of data needed for
decision-making.
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Members of the Commission, the Committee of Scientific
Advisors, and the staff also participated in the review of
the Columbia River study held on 19 January 1981 in Olympia,
Washington. On 3 March 1981, the Commission wrote the
National Marine Fisheries Service, commenting on both the
; draft annual report and the project review. The Commission
| noted that the project appeared to be well-conceived and
i likely to provide much, but not all, of the information
needed to decide what remedial measures might be necessary
to resolve conflicts in the area. The Commission reiterated
its belief that the Columbia River project is essential for
defining and resolving fishery conflicts, both in that
region and elsewhere, and stressed the importance of assessing
the demographic parameters of the harbor seal population(s)
in the study area and identifying and evaluating potential
non-~lethal methods for reducing conflicts. It was felt that
these areas of study might be slighted while efforts were
concentrated on documenting the nature and extent of the
conflict. ‘

Recognizing the need for additional work, the Commission
noted that it was prepared to consider the transfer of funds
to the Sexvice to help support the project. This offer was
accepted and the Commission and the Service developed a
scope of work for additional study of the number, movements,
and diet of harbor seals in the Columbia River and adjacent
waters. An agreement between the Commission and the Service
on the transfer of funds was signed on 20 April 1981l. In
September, the Commission provided additional funds to the
Washington Department of Game to continue the harbor seal
work being carried out under the funding transfer (see
Chapter II of this Report).

On 9 April 1981, the Commission wrote the National
Marine Fisheries Service suggesting the Service focus
efforts on assessing the status of affected marine mammal
populations and evaluating alternative measures that might
be used to mitigate conflicts. The Commission also suggested
that it would be appropriate to pocl the limited funds
currently being used to assess fishery conflicts in other
regions so as to assure that at least one conflict would be
clearly defined and resolved in the shortest time possible.
The Commission called on the Service to review its ongoing
and planned research in all regions and to advise the
Commission as to whether it might be possible to reorient,
combine, and/or better coordinate the programs so as to
assure that available resources were used to the best
possible advantage.



Competition for Fish and Shellfish Resources

Since marine mammals and fishermen compete for some of
the same fish and shellfish, the Commission believes that
marine mammals and fisheries must be managed cooperatively
in order to obtain and maintain optimum sustainable populations
of marine mammals and optimum sustainable yield of fish
resources. The Commission also believes that the Magnuson
Fishery Conservation and Management Act and the Marine
Mammal Protection Act provide the opportunity for such
cooperative management. However, it was felt that early
efforts in developing fishery management plans under the
Magnuson Fishery Conservation and Management Act did not
adequately consider possible effects on marine mammals, and
a study carried out in 1978 under contract to the Commission
confirmed that this was generally the case.

In 1979, the Commission reviewed the Draft Fishery
Management Plan and Draft Environmental Impact Statement for
the Bering Sea/Aleutian Islands Groundfish Fishery and found
consideration of marine mammals to be inadequate. The
Director of the North Pacific Fishery Management Council,
which prepared the plan, agreed with the Commission that the
plan could be revised to better identify uncertainties and
the lack of knowledge about the Bering Sea ecosystem and
that available information and theory were not fully reflected
in the draft plan. The Commission and the Council agreed to
work together to develop an approach to the problem and, at
the Commission's suggestion, a steering group, consisting of
representatives of the North Pacific Fishery Management
Council, the National Marine PFisheries Service, and the
Commission, was constituted to discuss and develop a plan
for approaching the problem. During 1980, the Commission
and the Council agreed to jointly support a study to determine
whether available data on the status, food habits, and food
requirements of marine mammals in the Bering Sea were adequate
to design fishery management plans which would take account
of the intents of both the Marine Mammal Protection Act and
the Fishery Conservation and Management Act, and, if the
data were judged inadequate, to identify needed research:

Working through the steering group, the Commission and
its Committee of Scientific Advisors participated in developing
a request for proposals for the Bering Sea study. Because
of concern about duplicating research already in progress
within the National Marine Fisheries Service, the North Pacific



Fishery Management Council suggested early in 1981 that the
request for proposals be delayed until results of the Service's
ongoing work were available. However, after consultation

with the Commission, it was determined that the request for
proposals could be redrafted to avoid any overlap with the
Service's research and that it was important to issue the
request as soon as possible., On 5 March 1981, the North
Pacific Council approved a revised request entitled "Compilation
and Evaluation of Data on Feeding Habits and Food Requirements
of Marine Mammals in the Bering Sea."

The Commission, in consultation with its Committee of
Scientific Advisors, later worked with Council and Service
personnel to review the four proposals submitted in response
to the offer, and an eight-month study contract was awarded
to the Alaska Department of Fish and Game on 9 July 198l.
Since that issuance, the Commission has commented, and will
continue to comment, on progress reports and other documents
related to the study. The study is scheduled to be completed
early in 1982 and the results will be reviewed and used, as
appropriate, to develop more effective programs for conserving
marine mammals and fish stock in the Bering Sea and elsewhere,
In accomplishing this, the Commission looks forward to
continuing its productive association with the North Pacific
Fishery Management Council, a group that has done much to
address these difficult guestions.

Workshops on Marine Mammal-Fisheries Conflicts

As has been noted above, the Commission, the National
Marine Fisheries Service, the North Pacific Fishery Management
Council, the State of Alaska, and others are supporting work
on marine mammal-fisheries interactions and related subjects.
However, the Commission was concerned that since many of
these studies had been developed independently, they might
not be providing comparable data or the type and quality of
information needed to define and mitigate possible conflicts.
Therefore, in order to assure that the maximum amount of
useful information would be obtained from current and future
studies, the Commission contracted with the Washington
Department of Game in September 1981 to oxganize and convene
a workshop with the following objectives: (1) to identify,
to the extent possible, all U.S. research programs related
to marine mammal-fisheries interactions; (2) to facilitate
the flow of information and coordination of ongoing and
planned research programs; (3) to review all ongoing and
planned programg, with particular emphasis on programs being



funded by the Commission and the National Marine Fisheries
Service, to determine whether the identified information
needs are being or are likely to be met in a timely and
efficient manner; and (4) to identify steps that might be
taken to meet information needs more effectively.

The workshop was held on 26-28 October 1981 in Vancouver,
Washington, and brought together the persons involved in the
various research projects, along with representatives of the
Commission, the National Marine Fisheries Service, and other
organizations. A draft report has been distributed to
participants for review, and a report, including the workshop's
conclusions and recommendations, is expected to be available
early in 1982.

Commission representatives alsoc participated in an
earlier workshop on marine mammal-fisheries interactions,
held 30 March to 2 April 1981, in La Jolla, California, and
sponsored by the International Union for the Conservation of
Nature and Natural Resources (IUCN). This workshop's
objectives were to: (1) examine the ecological relationships
involved in the actual or perceived competition between
marine mammals and fisheries, including a review of information
on historical change; (2) develop approved methodology to
determine the nature and extent of the problem, including
economic aspects of marine mammal consumption of marine
resources; (3} develop methodology for assessing how commercial
fisheries may be conducted, including the setting of quotas,
to avoid depletion of marine mammal populations dependent
upon them; (4) assess the problems of calculating from fish
consumption by marine mammals the potential changes in
fishery yields arising from changes in the numbers of marine
mammals and other top predators; (5) identify particularly
acute problems (apart from incidental catch) involving
marine mammals and fisheries; and (6) indicate areas where
problems may arise in the near future. Thus, while the
Commission-sponsored workshop focused its attention on
information needed to identify, guantify, and possibly
mitigate direct conflicts between marine mammals and fisheries,
the IUCN-sponsored workshop placed emphasis on indirect
conflicts, that is, competition between marine mammal populations
and fisheries for the same fish resources. A final report
on the IUCN workshop is anticipated in 1982.
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CHAPTER VI

INCIDENTAL TAKE OF MARINE MAMMALS IN THE COURSE
OF COMMERCIAL FISHING OPERATIONS

The Marine Mammal Protection Act directs the Secretary
of Commerce, in consultation with the Commission, to develop
regulations governing the incidental taking of marine mammals
by persons subject to the jurisdiction of the United States
and to develcp effective international arrangements, through
the Secretary of State, for the purpose cof reducing the
incidental taking of marine mammals to insignificant levels
approaching a zero mortality and serious injury rate.

Although the incidental taking of marine mammals occurs
in the course of several fisheries and involves several
different species of marine mammals, the "tuna-porpoise"
issue involving the incidental mortality and serious injury
of porpoises entrapped in the purse seine nets used by
commercial yvellowfin tuna fishermen has, over the past
years, been the subject of the most intense concern, attention
and controversy. Of more recent concern has been the incidental
taking of Dall's porpoise in the course of the Japanese
salmon gill net fishery in the North Pacific Ocean, a portion
of which occurs within the United States' 200-mile Fishery
Conservation Zone. The Commission's activities relating to
both of these issues are discussed below.

The Tuna-Porpoise Issue

A detalled discussion of the Commission's past activities
and a historical summary of efforts to resolve the problem
are presented in the Commission's previous Annual Reports.
During 1981, the Commission continued to devote attention to
this issue and consulted with the National Marine Fisheries
Service and others on modification and enforcement of the
regulations governing the incidental take of porpoise and on
efforts to develop alternative fishing methods that would
reduce or eliminate the need to set on porpeise in order to
catch yellowfin tuna.

The 1981 Fishing Season

The National Marine Fisheries Service issued final
regulations on 31 October 1980 establishing an annual guota
of 20,500 animals for each of the years 1981 through 1985,
and a general permit to take porpoise incidentally in compliance
with the final regulations and quotas was issued to the
American Tunaboat Association on 1 December 1980. In 1981,
as in recent years, the U.S. fishing fleet maintained the
total porpoise mortality and serious injury level below the
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upper limits established by the quotas. Although analyses
have not yet been completed and a final figure is not yet
available, the data available at the end of 1981 indicate
that the total estimated mortality and serious injury for
the year was 18,780 animals. For reference, figures for the
estimated porpoise mortality and serious injury associated
with U.S. commercial yellowfin tuna fishing vessels since
passage of the Act are set forth below.

Estimated Kill and

Year Serious Injury
1972 368,600
1973 206,697
1974 147,437
1975 166,645
1976 108,740
1977 25,452
1978 - 19,366
1979 17,938
1980 15,305
1981 18,780

Modification of Regulations

The regulations promulgated by the National Marine
Fisheries Service for the years 1981 through 1985 established
an aggregate annual porpoise mortality quota of 20,500
animals and, within that aggregate total, set individual
allowable mortality limits for the various stocks of porpoises
impacted by the U.S. tuna fishing fleet. These limits were
based upon the anticipated fishing strategy of the fleet as
well as upon the estimated replacement yield of the affected
stocks. Under this approach, fishing on a particular porpoise
stock would be prohibited when the mortality limit for that
stock had been reached, even though the total gquota had not
been exceeded and even though the estimated replacement
yield for that particular stock was sufficient to allow
additional taking without causing a decrease in abundance.
The U.8. tuna fishing industry questioned the appropriateness
of the individual stock quotas as established and petitioned
the Service for medification of the quotas in order to allow
tuna fishermen to tailor their fishing strategies to the
variations in the availability and location of yellowfin
tuna, while ensuring that neither the aggregate quota nor
the replacement yield of individual stocks was exceeded. In
response, the Service proposed amendments to the regulations

on 7 January 1981 to give the industry the increased flexibility

it requested, while limiting mortalities from any given
target stock to a maximum of fifty percent of the estimated
replacement vield for that stock. By letter of 9 March
1981, the Commission advised the Service that it had no
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objection to the proposed amendments in principle and
requested that the Service provide it with the underlying
data and calculations used as the basis for the proposed
stock-by-stock quotas. This information was provided by
letter of 25 March 198l. On 11 August 1981, the Commission
wrote the Service inguiring as to the status of the Service's
deliberations and its schedule for final action on the
proposed amendments. The Service responded by letter of 18
August advising the Commission that it had determined to
adopt the modified stock-by-stock guotas and notice of the
final modified quotas was published in the Pederal Register
on 19 August 1981,

In addition to the stock-by-stock guotas, the tuna
industry also asked the Service to reconsider its regulation
prohibiting so-called "sundown sets" on porpoise, which are
commenced within 1 1/2 hours before sunset and which had
been found to result in unduly high porpoise mortality. On
8 January 1981, the Service published notice in the Federal
Register that, because of information it had received about
the effects of the prohibition upon the industry's operations
and the potential of the U.S. fleet to develop alternative '
means of reducing the sundown mortalities through increased
training and other voluntary measures, the Service would
reconsider the regulatory ban on sundown sets. The notice
invited interested persons to submit relevant information on
the prohibition and indicated that, in light of the review,
the Service would undertake no enforcement action for alleged
violations of this prohibition occurring prior to the time
that a decision was announced t¢ proceed or not to proceed
with amendment of the regulation. Although comments on the
Service's decision to reconsider the ban were to be submitted
by 15 February 1981, the Service had taken no further action
as of 31 December 1981 and enforcement of the ban remained
suspended.

Litigation

Three lawsuits relating to the tuna-porpoise regulations
were pending during 1981 and two of these were decided at
the U.S. District Court level by the end of the year.

On 10 November 1980, Friends of Animals and the Committee
for Humane Legislation filed suit against the Government in
the U.S. District Court. for the District of Columbia (Friends
of Animals v. Roe) challenging the final tuna-porpoise
regulations which had been issued on 31 October 1980. The
plaintiffs argued that issuance of the final regulations
violated the Marine Mammal Protection Act and the National
Environmental Policy Act because, among other things, they




failed to require a reduction in the total guotas toward
insignificant levels approaching a zero mortality and serious
injury rate, and they failed to designate the northern
offshore spotted dolphin population as depleted and to prohibit
all sets on that population. On 31 July 1981, the District
Court issued a memorandum opinion and order noting that
particular deference must be given to the agency’s decision
on technical and scientific matters and that it was supported
by substantial evidence in the record. The court granted the
Government's motion for summary judgment and dismissed the
lawsuit.

In a second lawsuit (American Tunaboat Association
v. Klutznick), filed on 12 December 1980 in the U.8. District
Court for the Southern District of California, representatives
of the U.S. fishing fleet challenged the same tuna-porpoise
regulations. The plaintiffs in this case alleged that the
decision of the Administrator and the regulations were
illegal because, among other things, the recommendations of
the administrative law judge concerning mean school size,
density, and range of the porpoise stocks were not adopted
and the determination that the coastal spotted dolphin stock
is depleted was improper. The plaintiffs alleged that
because the regulations and quotas were not based upon the
best scientific evidence available, they are unlawful. No
action had been taken by the District Court in this case at
the end of 1981,

A third lawsuit (Balelo v. Klutznick), filed 1 Octcber
1980, was also brought by representatives of the U.8. fishing
fleet in the U.S. District Court for the Southern District
of California. This lawsuit challenged the statutory and
Constitutional authority for the Government's use of information
gathered by observers onboard tuna vessels for enforcement
of the gquotas and other provisions of the regulations. On
27 July 1981, the District Court ruled that in the absence
of statutory authority, such use of observer-gathered
information violated the Act and the Fourth Amendment of the
U.S. Constitution. The Court enjoined the Government £from
using such information for civil or criminal penalty proceedings,
forfeiture actions, permit or certificate sanctions, or any
purpose except scientific research. O0On 22 September 1981,
the Government appealed the District Court's decision to the
U.S. Court of Appeals for the Ninth Circuit. In the interim,
pending a decision on appeal, the Commission will consult
and cooperate with the Service in exploring altexnative
means of ensuring compliance with the tuna-porpoise regulations.



Meeting on Alternative Fishing Techniques

As discussed in the Commission's previous Report, the
Commission expressed concern in its 7 November 1980 letter
to the Service about the lack of any plans for reseaxrch on
alternative fishing techniques that might serve to reduce or
eliminate the potential adverse impacts associated with the
pursuit and capture of porpoise schools. Following consultation
with representatives of the Service, the Inter-American
Tropical Tuna Commission (IATTC), and other interested
parties, the Commission, with the assistance of the Service
and the IATTC, organized and convened a group of experts in
San Diego, California, on 27-29 May 1981. The group reviewed
past and current research and attempted to identify and
estimate the cost of those efforts that might lead to the
timely development of cost-effective alternatives to the
current fishing method of "setting on porpoise.”™ The
participants at the meeting noted that two basic approaches
appear to warrant further investigation: separating the
tuna from the porpoise with which they are associated prior
to setting the purse seines on the tuna; and locating and
catching sufficient numbers of yellowfin tuna that are not
-assoclated with porpoise. Remote sensing of tuna habitat
and schools, tuna aggregating devices, and various other
technigues, as well as necessary research and development
efforts, were discussed. A report of the meeting will be
available early in 1982.

The Dall's Porpoise Issue

Dall's porpoises (Phocoenoides dalli) become entangled
and die in the gill nets used by the Japanese salmon fishermen
in the North Pacific Ocean. As discussed in the Commission's
Annual Report for Calendar Year 1978, the International
Convention for the High Seas Fisheries of the North Pacific
Ocean (INPFC) was renegotiated by the United States, Japan,
and Canada in 1978. The resulting Protocol amending the
INPFC permitted the Japanese to fish for salmon both within
and outside the United States' 200-mile Fishery Conservation
Zone (FCZ) subject, among other things, to a coordinated
United States~Japan research and development program on
incidental taking of Dall's porpoise and cther marine mammals.
The Annex to the Protocol and the amendments to the United
States' North Pacific Fisheries Act implementing the INPFC
exempted the Japanese salmon fishing vessels from the incidental
take permit requirements of the Marine Mammal Protection Act
until 9 June 1981. A Memorandum of Understanding (MOU) was
executed between the United States and Japan concerning the
three-vear coordinated research and development program.

After 9 June 1981, Japanese salmon fishing operations

~within the U.S. fishery zone were to be subject to the

permit and other requirements of the Marine Mammal Protection
Act.
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Regulations and Permit for the 1981~1983 Fishing Seasons

On 4 February 1981, the National Marine Fisheries
Service published notice of a formal hearing to be conducted
before an administrative law judge (ALJ) in order to determine
whether the affected populations of Dall's porpoise were at
the optimum sustainable population level and, if so, to
promulgate quotas and other regulations governing incidental
taking after 9 June 1981.

Representatives of the Commission participated in the
hearing, held in Seattle on 5-6 March 1981, and filed briefs
and participated in oral argument following the hearing.
Although the Commission agreed with the National Marine
FPisheries Service that the Dall's porpoise population appeared
to be within the OSP range, the Commission opposed the
positions of the Service with respect to the estimated size
of the current population, its reproductive rate, the ratio
of the current population size to its initial population
size, the duration of the permit to be issued, and the
arrangements for observing and evaluating incidental take
under the permit. In particular, the Commission recommended
that 4 percent rather than 12 percent be found to be the
maximum net recruitment rate for Dall's porpoise, that the
ratio of current to initial population size be found to be
69 percent, and that the duration of the permit be limited
to one rather than three years. On the latter point, the
Commission maintained that neither the Service nor the
Japanese permit applicants had provided any basis for
confidence that action would be taken to resolve the significant
uncertainties regarding the status of the population, reduce
mortalities, or monitor the level of incidental take adequately
if a three-year permit were granted.

The recommended decision of the ALJ, issued on 24 April
1981, was substantially consistent with the Commission's
positions with the exception of the duration of the permit.
Rather than limiting the permit to one year, as the Commission
had recommended, the ALJ recommended that a three-year
permit be issued, subject to modification if new evidence
becomes available and subject to conditions requiring, among
other things, research and observation of at least 10 percent
of the catcher boats.

On 15 May 1981, the Service published notice of the
Administrator's final decision, final regulations, and
issuance of the permit allowing the Japanese fishermen to
incidentally take up to 5,500 Dall's porpoise, 450 northern
fur seals, and 25 northern sea lions each year during the
1981 through 1983 fishing seasons. The permit required the
permit holder +to accept U.S. Government observers onboard
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fishing vessels but did not specify the percentage of vessels
to be observed. The permittee was also required to "assist
as requested in meeting the objectives of the research
program agreed to by Governments of the United States of
America and Japan" but did not specify the nature of that
research or the permittee's responsibilities because, as the
Commission had noted during the hearing, no such research
program had been negotiated.

The Memorandum of Understanding with Japan

As part of their continuing cooperative efforts under
the INPFC and to set forth the responsibilities of the
United States and Japan for the coordinated research program
referenced in the permit, the National Marine Fisheries
Service pursued negotiations through the Department of
State of a Memorandum of Understanding (MOU) with the Government
of Japan. These negotiations were conducted in the spring
of 1981, shortly before the 1981 fishing season was to
commence and at the same time that proceedings relating to
the permit were underway.

On 30 March 1981, the Commission received from the
Service a copy of a draft MOU which representatives of the
Service intended to negotiate with representatives of the
Government of Japan in Tokyo the following week. The Commission
responded to the Sexrvice by letter of 3 April 1981 recommending
that the U.S. position and the draft be modified in several
respects, including the following: the MOU should state
that the terms and conditions of the permit will prevail
over any less restrictive or demanding provisions in the
MOU; the provisions for placement of U.S. observers were
inadequate and should be modified to provide for at least 10
percent coverage of catcher boats inside the U.S5. FCZ and to
provide for observation of operations outside the FCZ in the
land-based fishery; the provisions should be modified to
provide for collection of samples outside the U.S. FCZ and
from the land-based fishery during the fishing season and at
other times of the year; the Japanese should be required to
provide a dedicated vessel or other means for accomplishing
research and development during the fishing season and at
other times of the year; provisions for reporting incidental
take should be strengthened; the United States should not
incur any substantial expense in conjunction with these
activities; and the Service should make it clear to the
Japanese that the Dall's porpoise problem was caused by
Japanese fishermen and that they should pay for its
resolution. The Memorandum of Understanding was signed by
representatives of the United States and Japan on 3 June
1981. Its provisions were consistent with only some of the
Commission's recommendations noted above.
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Litigation

On 6 July 1981, Friends of Animals filed suit against
the Government in the U.S. District Court for the District
of Columbia (Friends of Animals v. Baldrige) challenging
the regulations and permit which had been i1ssued on 15 May
1981. The plaintiff argued that the issuance of the regulations
and permit violated the Marine Mammal Protection Act and the
National Environmental Policy Act because, among other
things, they failed to regquire a reduction in the incidental
take toward insignificant levels approaching a zero mortality
and serious injury rate, and they failed to base the regulations
on the best scientific evidence available so as to ensure
that the taking would not be to the disadvantage of the
affected population. No action had been taken by the District
Court in this case at the end of 1981.

The 1981 Fishing Season and Plans for the Future

Pburing the course of the Commission's meeting in Seattle
in October 1981, representatives of the Service provided
information on the mortality and serious injury of Dall's
porpoise during the 1981 fishing season -and on the results
of and plans for the Dall's porpoise research program. Most
of that information was presented corally, and for the first
time, at the meeting and the Commission therefore wrote to
the Service on 5 November 1981 to follow up on issues raised
during the proceedings relating to the permit and to provide
the basis for the Commission's efforts to assist the Service
in planning for the coming fishing season. In this regard,
the Commission noted that the Memorandum of Understanding
with Japan calls for annual consultations to develop the
most effective research program and it indicated that it was
especially anxious to gain the benefit of the Service's
determinations of what research is needed so that the United
States' position could be developed and negotiated effectively.

.The Service responded to the Commission's letter on 20
November 1981 and indicated, among other things, that: only
6 percent of the sets within the U.S. FCZ had been obserxrved;
the estimated incidental take within the U.S. FCZ was 2,039
and the total take by the Japanese mothership fishery,
inside and outside the FCZ, was 2,812 in 1981; no estimate
of the incidental take by the land-based fishery was available:
no report is yet available on the analysis of specimens
collected in 1980; the research performed by the dedicated
vessel did not answer the questions to which it was addressed;
additional research is needed, but research plans for 1982
and 1983 are not yet available; and the research plans



are being prepared for the March 1982 meeting of the INPFC
and will be transmitted to the Commission when completed.

The Commission continues to be concerned about the lack
of adequate advance planning for research and timely analysis
of data relating to the Dall's porpoise problem. The data
received from the Service indicate an observed kill per set
rate of .32 in 1981 compared to .94 in 1980 and previous
years. The significant variation between years has not yet
been explained and it appears to suggest the need for increased
observer coverage so as to provide a larger, more representative
sample of the fishing operations. The Com