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EXECUTIVE SUMMARY
 

This is the 21st Annual Report of the Marine Mammal Commission and its Committee 
of Scientific Advisors on Marine Mammals. The Commission was established under Title II of 
the Marine Mammal Protection Act of 1972 to provide an independent source of guidance on 
Federal activities and policies affecting marine mammal protection and conservation, both 
domestically and internationally. Members of the Commission, its Committee of Scientific 
Advisors, and staff in 1993 are listed in Chapter I, as is information on recent funding levels. 

The purpose of the Annual Report is to provide timely information on important marine 
mammal conservation issues and events to Congress and to responsible Federal and state 
agencies, public interest groups, the academic community, private citizens, and the international 
community. When combined with previous reports, it provides a historical record that tracks 
and evaluates progress in identifying and resolving issues related to the conservation of marine 
mammals. To ensure factual accuracy, the report is provided to relevant Federal agencies and 
other involved parties for review and comment prior to publication. A brief review of the 
report's contents is provided below. 

Reauthorization of the Marine Mammal Protection Act 
and Related Legislation (Chapter II) 

Congress periodically reviews and amends the Marine Mammal Protection Act to address 
new problems or developments that may arise. Such action is usually taken during the Act's 
reauthorization process. In 1988 Congress amended and reauthorized appropriations for 
implementing the Marine Mammal Protection Act through 30 September 1993. The central issue 
considered during reauthorization in 1988 was the incidental take of marine mammals in 
commercial fishing operations. Congress amended the Act to establish a five-year exemption 
for commercial fishermen from the Act's provisions governing the incidental take of marine 
mammals in commercial fisheries and directed the National Marine Fisheries Service, in 
consultation with the Marine Mammal Commission, to develop and recommend to Congress a 
new long-term regime to govern such incidental taking beginning on 1 October 1993. 

The Service, using guidelines provided by the Commission, developed and submitted its 
suggested regime to Congress on 4 December 1992. Key features of the Service's suggested 
regime include calculating the potential biological removal level for each marine mammal stock, 
setting allowable take levels to take account of uncertainties and conservation needs, and 
allocating take limits to various fisheries and other user groups. Environmental and fishing 
groups, dissatisfied with some aspects of the Service's proposal, negotiated an alternative 
approach that they provided to Congress in June 1993. Although bills were introduced in both 
the House and Senate, Congress chose not to pass amending legislation before the interim 
exemption was to expire on 1 October 1993. Instead Congress authorized incidental takes until 
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a new regime could be developed by passing Public Law 103-86. Enacted on 30 September 
1993, it extended the interim exemption until 1 April 1994. 

Chapter II describes the key issues and developments bearing on reauthorization of the 
Marine Marmnal Protection Act as well as two related statutes also considered for 
reauthorization during 1993, the Endangered Species Act and the Magnuson Fishery 
Conservation and Management Act. 

Species of Special Concern (Chapter 1m 
The Marine Mammal Commission and its Committee of Scientific Advisors devote 

special attention to certain marine marmnal species and populations, depending on their status 
and conservation needs. Chapter III describes the efforts of the Commission and others in 1993 
to conserve 19 species of special concern. Among these are the West Indian manatee, Hawaiian 
monk seal, Steller sea lion, northern right whale, and vaquita. 

West Indian Manatee - The manatee populations in Florida and Georgia are among 
the most endangered marine marmnal populations in the United States. As noted during the 
Commission's comprehensive review in 1992, collisions with boats, habitat degradation, and loss 
of habitat remain the principal threats. 

The future remains grave for the manatee even though there have been some encouraging 
signs in the past two years with respect to survival of the population. While the number of 
manatees has been and remains uncertain, 1,856 were counted in Florida and Georgia during a 
comprehensive survey in 1992. The count was higher than previous minimum estimates derived 
by indirect methods, and the 1992 survey method reduced uncertainty about the minimum 
number of animals left. In addition, vessel-related deaths, responsible for about 25 percent of 
the total annual mortality, declined for the second straight year to the lowest level since 1985. 
Although the decline coincides with the State of Florida's implementation of a strong, new 
system of boat speed regulations in key manatee habitats, it is too soon to know how much of 
the decline is due to the new speed zones. There is no question, however, that controlling boat 
speeds offers the best hope for reducing vessel-related manatee deaths. Other important 
developments in 1993 include the investment of the funds necessary for manatee recovery work 
by both the Fish and Wildlife Service and the Florida Department of Environmental Protection, 
progress on preventing manatee deaths in flood gates and navigation locks, the updating of the 
Florida Manatee Recovery Plan, and the continuation of strong, well-directed Federal and State 
research programs. 

Hawaiian Monk Seal - The most endangered seal in the United States is the Hawaiian 
monk seal. After a brief increase in numbers in the early- to mid-1980s, the population began 
declining and now may number fewer than 1,500 animals. The species occurs almost 
exclusively around the small, largely uninhabited islands and atolls northwest of the main 
Hawaiian Islands. The principal threats include human disturbance at pupping beaches, 
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decreasing food supplies, attacks on females and juveniles by males attempting to mate with 
them, entanglement in marine debris, and adverse interactions with commercial fisheries. 

Prospects for reducing human disturbance were enhanced in mid-1992 when the Coast 
Guard closed its LORAN station at Kure Atoll, one of the seals' principal pupping sites. 
Further improvements were realized in 1993 when the Navy announced the closure of the Naval 
Air Facility at the Midway Islands where seal numbers have declined to just a few animals. 
Early in 1993 the National Marine Fisheries Service tried to reintroduce rehabilitated seals taken 
from another island to Midway to begin rebuilding its seal population. Although the approach 
has been successful in the past at Kure Atoll, it was unsuccessful at Midway for reasons that are 
not known. 

For several years, the National Marine Fisheries Service has worked on ways to reduce 
the number of deaths of Laysan Island females and juveniles caused by male attempting to mate 
with them. Unfortunately, field work planned for 1992 was canceled for lack of money. 
Although some work was done, limited funds again prevented key elements from being 
undertaken in 1993. Progress also has been slow in other important areas, such as agency 
efforts to restore Tern Island. As its seawall fails and the island is eroded by wave action, this 
small, strategically vital field station is threatened as a base for monk seal protection efforts, for 
studies on habitat-use patterns and food availability, and for pupping and hauling out. 

Steller Sea Lion - Over the past three decades, Steller sea lions have declined 
substantially throughout most of their range in the North Pacific; the decline has exceeded 90 
percent in parts of Alaska. Although the cause or causes of the decline are uncertain, it may 
be due to a combination of factors including decreased food availability, incidental take in 
commercial fisheries, shooting by commercial fishermen to protect gear and catch, past 
commercial harvests, subsistence hunting, and pollution. In 1990 the National Marine Fisheries 
Service listed Steller sea lions as threatened under the Endangered Species Act. In 1993 the 
Service announced a status review to determine if reclassification as endangered would be 
appropriate; with some changes, it adopted the Steller Sea Lion Recovery Team's recommended 
recovery plan; and it designated critical habitat for the species. Areas of designated critical 
habitat are around all major U.S. rookeries and haulouts and three feeding areas off Alaska. 

Northern Right Whale - The most endangered large whale in the world is the northern 
right whale. Its largest known population, about 350 animals, occurs seasonally off the eastern 
United States and Canada. Five important habitat areas have been identified, three of which are 
off the United States: two are feeding grounds off Massachusetts (Cape Cod Bay and the Great 
South Channel) and the third, the population's only known calving ground, is along the coast 
of Florida and Georgia. The principal human-related causes of death and injury are collisions 
with ships and entanglement in fishing gear. Together they have accounted for one-third of the 
known mortality since 1970. Habitat degradation also is a major threat. 

In 1993, as in previous years, the Commission provided help and recommendations to 
the National Marine Fisheries Service in its efforts to address key issues. Progress, however, 
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has been very slow. In 1993 the Service finally acted on a 1990 petition to designate the three 
areas in U. S. waters as critical habitat under the Endangered Species Act. Final action on the 
proposed rule published in May 1993 was still pending at year's end. The Service also 
constituted a southeastern right whale implementation team to develop and oversee protective 
actions for right whales off Florida and Georgia. In addition, the Service prepared a biological 
opinion assessing the possible effects of the proposed Boston sewage outfall on the right whale 
feeding grounds in Cape Cod Bay. 

Vaquita - The vaquita, or Gulf of California harbor porpoise, is a small porpoise found 
only in the northern Gulf of California or Sea of Cortez; it is one of the most endangered small 
cetaceans in the world and may number only a few hundred animals. The principal threat is 
incidental take in gillnets, some of which are set illegally to catch an endangered fish called the 
totoaba. In 1992 the President of Mexico established the Technical Committee for the Protection 
of Totoaba and Vaquita, a committee which the Marine Manunal Commission helped by 
supporting efforts to prepare, translate, and distribute a recovery plan for the vaquita. Other 
significant developments in 1993 were a Mexican decision to designate the northern Gulf of 
California as a Biosphere Reserve and the institution of intensified enforcement efforts 
recommended by the Marine Mammal Commission to intercept totoaba caught and illegally 
imported into the United States. 

Marine Mammal-Fisheries Interactions (Chapter IV) 

Marine manunals affect and are affected by many commercial fisheries; they may be 
caught and killed in fishing gear, remove caught fish from fishing nets and lines, damage fishing 
gear, and compete with fishermen for the same fish resources. The taking of marine mammals 
incidental to commercial fisheries is currently authorized under an interim exemption from the 
Marine Mammal Protection Act's general permit and "small take" provisions. The interim 
exemption, originally set to expire on 1 October 1993, was extended by Congress until 1 April 
1994. Chapter II discusses efforts to develop a regime to replace the interim exemption. 

The eastern tropical Pacific purse seine fishery for yellowfin tuna is not covered by the 
interim exemption. In this fishery, incidental take of marine manunals by U. S. tuna fishermen 
is governed by a general permit originally issued in 1980 and subsequently extended and 
modified by amendments to the Act. Since the early 1970s, dolphin mortality has been reduced 
from the high hundreds of thousands per year to less than 4,000 in 1993. 

Since the mid-1970s, populations of Steller sea lions, northern fur seals, harbor seals, 
and certain species of seabirds in parts of the Bering Sea and Gulf of Alaska have declined, in 
some cases dramatically. In this chapter, efforts to determine and describe the causes of these 
declines are discussed. 

Also discussed is a 1993 Ninth Circuit Court of Appeals ruling reversing the conviction 
of a fishermen charged with illegally taking marine manunals. The court's ruling, if not 
modified, will significantly narrow what would constitute taking by harassment under the Marine 
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Mammal Protection Act and could substantially limit Federal authority to regulate activities that 
result in temporary, but nonetheless potentially harmful, disturbance of marine mammals. 

International Aspects of Marine Mammal Protection and Conservation 
(Chapter V) 

The Marine Mammal Protection Act directs that the Commission provide advice on 
international policies and activities affecting marine mammals and their habitat to the Secretary 
of State and other Federal officials. In 1993 the Commission completed its 3,600-page 
compendium of treaties and international agreements bearing on marine conservation; made 
recommendations on U.S. participation in the International Whaling Commission; continued its 
work on conservation of marine life and habitat in the Southern Ocean; and addressed 
implementation of an Arctic Environmental Protection Strategy. 

Compendium of International Treaties and Agreements - Many treaties and 
international agreements affect marine mammals and other marine resources. Until now, the 
best domestic compendium of such documents was a 1977 publication by the Congressional 
Research Service. Because of the need for a current reference, the Marine Mammal 
Commission started in 1991 to develop a more complete and up-to-date compendium. The three
volume set will be published early in 1994. 

The International Whaling Commission - The International Whaling Commission is 
responsible for the regulation of commercial whaling worldwide. Past regulatory regimes were 
ineffective and in 1982 the International Whaling Commission adopted a moratorium on 
commercial whaling. Since 1986, when the moratorium became effective, the International 
Whaling Commission's Scientific Committee has conducted comprehensive assessments of most 
previously exploited whale stocks and has developed revised procedures for calculating catch 
levels. The International Whaling Commission has also discussed, but has not reached 
agreement on, methods to enforce compliance with applicable regulations and to verify that 
affected whale stocks remain at or above their maximum net productivity level when and if the 
moratorium is lifted. 

The Marine Mammal Commission has recommended that the United States oppose 
resumption of commercial whaling but recognize that commercial whaling under an appropriately 
conservative management regime would not jeopardize the affected whale stocks or their 
ecosystems. On 5 May 1993, prior to the 1993 meeting of the International Whaling 
Commission, the Secretary of Commerce announced that the United States would oppose 
resumption of commercial whaling but would continue to work within the International Whaling 
Commission to develop more effective management procedures. During the meeting, Norway 
and Japan proposed lifting the moratorium on taking and establishing catch levels for certain 
stocks, but they were unable to generate the support necessary for adoption of their proposal. 
Other issues considered at the 1993 meeting of the International Whaling Commission included 
a proposal by France to create a whale sanctuary in the Antarctic, small-type coastal whaling, 
whaling for scientific purposes, aboriginal subsistence whaling, the conservation of small 
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cetaceans, humane killing, whale-watching activities, and the possible impacts of environmental 
change on whale populations. 

Marine Mammals in the Southern Ocean - Many of the more than 13 species of 
marine mammals which occur in the seas around Antarctica were depleted by commercial 
exploitation in the past. Now, they may be affected either directly or indirectly by ongoing 
fisheries development and other activities. Recognizing the potential for adverse effects, the 
Antarctic Treaty Parties have concluded a series of agreements to regulate such activities. These 
include the Convention on the Conservation of Antarctic Seals, which entered into force in 1978; 
the Convention on the Conservation of Antarctic Marine Living Resources, which entered into 
force in 1981; and the Protocol on Environmental Protection to the Antarctic Treaty, which was 
concluded in October 1991 but has not yet entered into force. 

In 1993 the Marine Mammal Commission worked with the Department of State, the 
National Science Foundation, the National Marine Fisheries Service, other Federal agencies, and 
private groups to develop implementing legislation for the Protocol on Environmental Protection; 
the Commission also worked to continue efforts to effectively implement the Convention on the 
Conservation of Antarctic Marine Living Resources. 

The Arctic Environmental Protection Strategy - In June 1991 Canada, Denmark, 
Finland, Iceland, Norway, the Russian Federation, Sweden, and the United States signed the 
Arctic Environmental Protection Strategy. The goals of the Strategy are to preserve 
environmental quality and natural resources, monitor environmental conditions and reduce 
pollution, and accommodate the traditional and cultural needs, values, and practices of 
indigenous peoples in the Arctic. The Strategy calls for cooperation in four areas: 
environmental monitoring and assessment; conservation of flora and fauna; emergency 
prevention, preparedness, and response; and the marine environment. Working groups have 
been established to develop and oversee action plans for each program area. Relevant U.S. 
efforts are coordinated through an interagency working group, which includes representatives 
of the Marine Mammal Commission and other agencies with Arctic interests and responsibilities. 

Marine Mammal Strandings and Die-Offs (Chapter VI) 

Since the late 1970s, there appears to have been an increase in unusual marine mammal 
mortality events throughout the world. Among the largest and most publicized have been deaths 
of more than 700 bottlenose dolphins along the U.S. mid-Atlantic coast in 1987-1988, more than 
17,000 harbor seals in the North Sea in 1988, and more than 1,000 striped dolphins in the 
Mediterranean Sea in 1990-1991. 

In 1993 there were no reported incidents of marine mammal mortalities on the scale of 
those events. However, evidence of the presence of morbilliviruses, which caused the 1988 
harbor seal and 1990-1991 striped dolphin die-offs, was found in harbor seals in New England 
and in bottlenose dolphins in the Gulf of Mexico. 
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The National Marine Fisheries Service, in consultation with the Marine Mammal 
Commission, continued its efforts to strengthen regional marine mammal stranding networks, 
build the National Marine Mammal Tissue Bank, and develop a die-off contingency plan as 
directed by Congress in the Marine Mammal Health and Stranding Response Act of 1992. 

Impacts of Marine Debris (Chapter VII) 

Many marine mammals are killed and injured either by entanglement in discarded nets, 
lines, strapping bands, and other debris or by ingestion of persistent plastics. In the early 1980s 
the Marine Mammal Commission played a lead role in precipitating domestic and international 
action to address this form of marine pollution. Among other things, the first international 
conference on marine debris was the direct result of Commission efforts. Since then, the 
Commission has remained active in assessing the situation, and recommending appropriate 
research and mitigation efforts. In 1993 the Commission reviewed plans for the National Marine 
Fisheries Service's 1994 Marine Entanglement Research Program; served on the board planning 
the Third International Conference on Marine Debris scheduled for May 1994; and helped with 
efforts to develop marine debris monitoring networks for the United States and the Caribbean. 
To improve cooperative action within the United States, the Commission also recommended that 
the Environmental Protection Agency reestablish an interagency marine debris coordinating 
committee. In 1993 the Coast Guard continued to improve efforts to prevent discharges of 
garbage from ships both domestically and internationally, to strengthen domestic regulations, to 
implement constituency outreach programs, and to intensify enforcement efforts. 

Marine Mammal Management in Alaska (Chapter VIII) 

Marine mammal research and management in Alaska is particularly complex. This is 
because of the large number of marine mammal species in Alaska waters, their use for 
subsistence and handicraft purposes by Alaska Natives, their interactions with commercial fishing 
and offshore oil and gas development, and the shared jurisdiction for certain marine mammal 
populations with Canada and Russia. The Commission has worked closely with the Fish and 
Wildlife Service, the National Marine Fisheries Service, affected Native groups, and others to 
develop conservation and recovery plans for the species of principal concern. 

Outer Continental Shelf Oil, Gas, and Mineral Exploration and Development 
(Chapter IX) 

Offshore oil and gas exploration and development can affect a large number of marine 
mammal species and populations as a result of oil spills, noise, vessel traffic, and pollution. The 
Minerals Management Service, the National Marine Fisheries Service, and the Fish and Wildlife 
Service share responsibility for ensuring that exploration, development, and related activities do 
not adversely affect marine mammals and their habitats. Most recent offshore activities in this 
regard have been in the Gulf of Mexico and off Alaska. In 1993 the Commission commented 
on environmental impact assessments concerning proposed sales in the central and western Gulf 
of Mexico, reviewed programs to confirm that exploration activities have negligible effects on 
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marine mammals in the Beaufort and Chukchi Seas off Alaska, and provided advice on efforts 
to ensure that the use of explosives to remove abandoned drill rigs in the Gulf of Mexico does 
not adversely affect marine mammals. 

Research and Studies Program (Chapter X) 

The Marine Mammal Protection Act directs the Marine Mammal Commission to 
undertake such studies as it deems necessary or desirable to further marine mammal conservation 
objectives. In recent years, its support for such work has averaged about $100,000 annually. 
As discussed in Chapter X, the Commission supported a number of studies in 1993. Among 
these were projects to publish a compendium of treaties and international agreements on marine 
resource conservation, develop new principles for wildlife conservation, determine priorities for 
identifying cetacean stock discreteness using new methods of genetic analysis, help plan recovery 
work on several endangered species, and support field research on manatees, right whales, 
humpback whales, bottlenose dolphins, and gray seals. In 1993 the Marine Mammal 
Commission conducted a review of Federally-funded marine mammal research activities and 
made recommendations on priorities for marine mammal research programs in other agencies. 
Commission efforts in these and related areas are described in this chapter. 

Permits for Marine Mammal Research, Public Display, and Enhancement 
(Chapter XI) 

The Marine Mammal Protection Act directs that the National Marine Fisheries Service 
and the Fish and Wildlife Service consult with the Marine Mammal Commission on the issuance 
of permits to take marine mammals for purposes of scientific research, public display, and 
enhancement. In 1993 the Commission reviewed 43 permit applications. 

In recent years, several permit related issues have precipitated lawsuits. One such issue 
has been authorization of swim-with-the-dolphin programs under public display permits. Four 
such programs, in which members of the public swim with captive bottlenose dolphins, have 
been approved by the National Marine Fisheries Service on an experimental basis through June 
1994. In 1993 the Commission recommended that the Service reexamine these programs in light 
of reported incidents involving aggressive behavior of dolphins and injuries to swimmers. 
Litigation was also precipitated by the Service's prohibition on programs that included feeding 
wild dolphins. There also has been concern expressed that the permit process, particularly as 
it pertains to scientific research, takes too long and is too burdensome. In 1993 the Commission 
sponsored workshops to identify ways to improve permit application instructions and to simplify 
the permitting process. 

Marine Mammals in Captivity (Chapter XII) 

The Department of Agriculture's Animal and Plant Health Inspection Service regulates 
the handling, housing, care, treatment, and transportation of marine mammals under the Animal 
Welfare Act. In 1991 the Marine Mammal Commission provided the Service a discussion paper 
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identifying problems with the standards applied to marine mammals, and in 1993 the Service 
published an advanced notice of proposed rulemaking indicating that it was considering revising 
its marine mammal standards. The Commission has commented on needed revisions to the 
standards with respect to husbandry, record keeping, maintaining marine mammals in isolation, 
and other matters. 

In addition, the Fish and Wildlife Service established a Captive Manatee Planning 
Committee to assist in addressing issues related to maintaining manatees in captivity, including 
the monitoring and coordination of research on captive manatees. The functions and role of the 
Committee were reviewed by the Marine Mammal Commission in 1993. 

Appendices 

Three appendices appear at the end of the report. Appendix A summarizes 
recommendations made by the Commission in 1993. Appendix B lists citations for reports of 
Commission-sponsored studies published by the National Technical Information Service. 
Appendix C includes citations for papers and reports resulting from Commission-sponsored work 
that have been published elsewhere. 

xv 





Chapter I
 

INTRODUCTION
 

This is the 21st Annual Report of the Marine 
Mammal Commission, covering the period I January 
through 31 December 1993. It is being submitted to 
Congress pursuant to section 204 of the Marine 
Mammal Protection Act of 1972. 

Established under Title II of the Act, the Marine 
Mammal Commission is an independent agency of the 
Executive Branch. It is charged with developing, 
reviewing, and making recommendations on the 
actions and policies of all Federal agencies with 
respect to marine mammal protection and conservation 
and with carrying out a research program. 

Personnel 

The Commission consists of three part-time Com
missioners appointed by the President. The Marine 
Mammal Protection Act requires that Commissioners 
be knowledgeable in marine ecology and resource 
management. During 1993 the Commissioners were 
John E. Reynolds, III, Ph.D., (Chairman), Eckerd 
College, St. Petersburg, Florida; Paul K. Dayton, 
Ph.D., Scripps Institution of Oceanography, La Jolla, 
California; and Jack W. Lentfer, Homer, Alaska. 

The Commission's full-time staff members are 
John R. Twiss, Jr., Executive Director; Robert J. 
Hofman, Ph.D., Scientific Program Director; David 
W. Laist, Policy and Program Analyst; Michael L. 
Gosliner, General Counsel; Gregory K. Silber, Ph.D., 
Deputy Scientific Program Director; Jan M. Sechrist, 
Special Assistant to the Executive Director; Anne K. 
Kiley, Administrative Officer; Alison G. Kirk, Permit 
Officer; Eileen C. Shoemaker, Staff Assistant in 
charge of publications; and Darel E. Jordan and Susan 
E. Holcombe, Staff Assistants. 

The Commission Chairman, with the concurrence 
of the other Commissioners, appoints persons to the 
nine-member Committee of Scientific Advisors on 
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Marine Mammals. Committee members are required 
by statute to be scientists who are knowledgeable in 
marine ecology and marine mammal affairs. At the 
end of 1993, its members were William F. Perrin, 
Ph.D., (Chairman), National Marine Fisheries Ser
vice, La Jolla, California; Daryl J. Boness, Ph.D., 
Smithsonian Institution, Washington, D.C.; Daryl P. 
Domning, Ph.D., Howard University, Washington, 
D.C.; Lloyd F. Lowry, Alaska Department of Fish 
and Game, Fairbanks; Marc Mangel, Ph.D., Universi
ty of California, Davis; William Medway, D.V.M., 
Ph.D., University of Pennsylvania, Philadelphia; 
Thomas J. O'Shea, Ph.D., U.S. Fish and Wildlife 
Service, Fort Collins, Colorado; Tim D. Smith, 
Ph.D., National Marine Fisheries Service, Woods 
Hole, Massachusetts; and Jeanette A. Thomas, Ph.D., 
Western Illinois University, Macomb. 

In 1993 Burney J. Le Boeuf, Ph.D., University of 
California, Santa Cruz; Douglas G. Chapman, Ph.D., 
Seattle, Washington; and Murray L. Johnson, M.D., 
Burke Museum, University of Washington, Seattle, 
completed their terms of service on the Committee. 

With sadness, the Commission reports that Mr. 
Matthew Iya, Special Advisor to the Marine Mammal 
Commission on Native Affairs, died in February of 
this year. He was succeeded by Mr. Caleb Pungow
iyi. Later in the year Mr. Pungowiyi resigned to 
become President of the Inuit Circumpolar Confer
ence, and Mr. Benjamin P. Nageak, Barrow, Alaska, 
was then appointed Special Advisor to the Marine 
Mammal Commission on Native Affairs. 

Funding 

Appropriations to the Marine Mammal Commis
sion's in the past five fiscal years have been: 
FY 1990, $960,000; FY 1991, $1,153,000; FY 1992, 
$1,250,000; FY 1993, $1,260,000; and FY 1994, 
$1,290,000. 





Chapter II
 

REAUTHORIZATION OF THE MARINE MAMMAL
 
PROTECTION ACT AND RELATED LEGISLATION
 

Authorization of appropriations for three Acts of 
direct or indirect importance to marine manunals were 
up for renewal during 1993. The measures are the 
Marine Manunal Protection Act, the Endangered 
Species Act, and the Magnuson Fishery Conservation 
and Management Act. Authorization for the Endan
gered Species Act expired at the end of fiscal year 
1992, and authorization for the other two Acts expired 
at the end of fiscal year 1993. Although reauthori
zation hearings were held on all three Acts, no final 
action was taken by either the Senate or the House of 
Representatives during 1993. Efforts undertaken by 
the Marine Manunal Commission and others to effect 
amendment and reauthorization of these measures are 
discussed below. 

Marine Mammal Protection Act 

The Marine Manunal Protection Act was originally 
enacted in 1972. Since then, the Act has been re
authorized and amended several times. Most recently, 
the Act was reauthorized in 1988, extending its 
authorization through Fiscal Year 1993. 

The central issue considered during the 1988 
reauthorization was development of a new regime for 
authorizing the take of marine manunals incidental to 
commercial fishing operations. As discussed in 
Chapter IV, a 1987 court ruling (Kokechik Fisher
men's Association v. Secretary of Commerce) created 
uncertainty about the Secretary's ability to issue 
incidental take permits to commercial fishermen. In 
response, the Act was amended to establish a limited 
five-year exemption for most commercial fisheries, 
allowing them to continue in operation while enabling 
the National Marine Fisheries Service to collect 
information necessary for long-term management of 
marine manunal-fisheries interactions. The 1988 
amendments directed the National Marine Fisheries 

Service, in consultation with the Marine Manunal 
Commission and others, to recommend to Congress a 
new regime to govern the take of marine manunals 
incidental to commercial fishing activities after expira
tion of the interim exemption on 1 October 1993. 

Throughout 1993, as reauthorization of the Act was 
being considered, the issue of primary concern was 
the new regime for authorizing the take of marine 
manunals incidental to commercial fishing operations. 
Despite considerable attention to this matter by 
Congress, a new regime has yet to be enacted. 
Actions related to the development of the new inciden
tal take regime and to reauthorization of the Act are 
discussed below. 

Marine MannnaI Connnission 
Reconnnended Guidelines 

As the first step in developing a new regime to 
replace the interim exemption, the 1988 amendments 
directed the Marine Manunal Commission, by 1 
February 1990, to make available to the Secretary of 
Commerce and to the public recommended guidelines 
for governing fisheries-related take of marine mam
mals. The amendments required that the guidelines be 
designed to provide a scientific rationale and basis for 
determining how many marine mammals may be 
incidentally taken; be based on sound principles of 
wildlife management, and be consistent with and in 
furtherance of the purposes and policies of the Act. 
The amendments further required that, to the maxi
mum extent practicable, the guidelines base determi
nations of permissible take levels on (a) the status and 
trends of the affected marine manunal populations, 
(b) the abundance and annual net recruitment of those 
stocks, (c) the levels of confidence in the knowledge 
of the affected stocks; and (d) the extent to which 
incidental taking will likely cause or contribute the 
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decline of stocks or prevent their recovery to optimum 
sustainable population levels. 

On 12 July 1990, after consideration of comments 
received on draft guidelines, the Commission trans
mitted its recommended guidelines to the National 
Marine Fisheries Service. The Commission's guide
lines recommended that legislation to govern the 
taking of marine mammals incidental to commercial 
fishing after 1 October 1993 do the following: 

•	 reaffirm the Marine Mammal Protection Act's goal 
of reducing the incidental kill and serious injury of 
marine mammals in the course of commercial 
fishing to insignificant levels approaching a zero 
mortality and serious injury rate; 

•	 reinstate the substantive, although not necessarily 
the procedural, requirements of the general permit 
and small-take provisions of the Marine Mammal 
Protection Act for marine mammal populations 
known or reasonably believed to be at their opti
mum sustainable population levels; 

•	 allow the incidental take of marine mammals listed 
as endangered or threatened under the Endangered 
Species Act or designated as depleted under the 
Marine Mammal Protection Act when (1) a recov
ery plan or conservation plan, including an imple
mentation plan, has been developed, adopted, and 
put in place; (2) the authorized level of take, by 
itself and in combination with other sources of 
mortality, is not likely to cause or contribute to a 
further population decline or cause more than a 10 
percent increase in the estimated time it will take 
for the affected species or population to recover to 
its maximum net productivity level; (3) ongoing 
and planned monitoring and enforcement programs 
are adequate to ensure that the authorized levels of 
take are not exceeded and to detect any unforeseen 
effects on the size or productivity of the affected 
species or population; and (4) there is good reason 
to believe that the incidental take has been or will 
be reduced to as near zero as practicable; 

•	 authorize, on an experimental basis for periods of 
three to five years, the incidental take from species 
and population stocks whose status is uncertain 
when (1) the authorized level of incidental take 
clearly would have a negligible effect on popula
tion size and productivity, and (2) ongoing or 
planned assessment, monitoring, and enforcement 
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programs are adequate to ensure that the authorized 
level of take will not be exceeded, the status of the 
affected species or population stock will be deter
mined with reasonable certainty within three to five 
years, and possible ways to avoid or reduce the 
level of incidental take will be identified and 
implemented; 

•	 streamline and continue vessel registration and re
porting programs initiated under the 1988 amend
ments to the Marine Mammal Protection Act; 

•	 grant explicit authority to the Secretary of Com
merCe to place observers aboard any commercial 
fishing vessel operating in U.S. waters; and 

•	 provide necessary funding or authorize the collec
tion of user fees sufficient for observer and other 
marine mammal monitoring programs. 

National Marine Fisheries Service 
Proposed Regime 

The 1988 Marine Mammal Protection Act amend
ments directed the Secretary of Commerce, after 
consultation with the Marine Mammal Commission, 
regional fishery management councils, and other 
interested agencies and organizations, to publish by 
1 February 1991 for public review and comment a 
suggested regime to govern incidental taking after 
1 October 1993. The amendments mandated that the 
regime include scientifically sound guidelines for 
determining permissible levels of incidental taking, a 
description of the arrangements for consultating with 
other agencies and interested parties, and a description 
of the regulations and legislation necessary to imple
ment the suggested regime. After consultating with 
the Commission and considering public comment on 
the proposed regime, the Secretary was to provide to 
Congress by 1 January 1992 the suggested regime, 
recommendations for legislation to implement the 
regime, and a proposed schedule for implementation. 

After preparing and circulating for comment two 
draft versions of its proposed regime, the National 
Marine Fisheries Service on 4 December 1992 trans
mitted to Congress its "Proposed Regime to Govern 
Interactions between Marine Mammals and Commer
cial Fishing Operations." For the most part, the pro
posed regime was consistent with the guidelines 
provided by the Commission. 
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The proposed regime would retain the Marine 
Mammal Protection Act's goal of maintaining marine 
mammal stocks at optimum sustainable population 
levels and would reaffirm the goal of reducing marine 
mammal mortalities to insignificant levels approaching 
zero. Incidental taking of endangered, threatened, or 
depleted marine mammals or from stocks of unknown 
status could be authorized, but only in those instances 
when the taking would not prevent or significantly 
delay recovery of the stock to optimum levels. 
Taking of endangered and threatened species would 
have to be authorized under both the Marine Mammal 
Protection Act and the Endangered Species Act. 

The proposal would require that, when making 
determinations with respect to optimum sustainable 
population levels, the Service use current carrying 
capacity as adjusted to account for human-caused 
habitat degradation and destruction. Where such 
degradation of the marine enviromnent has occurred 
but is correctable, the estimated carrying capacity 
levels of affected marine mammal stocks would be 
increased accordingly. 

A potential biological removal level would be set 
for each marine mammal stock from which animals 
are taken incidental to commercial fishing. The 
potential biological removal level would be the 
maximum number of animals that could be removed 
from a stock by all sources. When data are sufficient 
to demonstrate that a stock is within its optimum 
range, the potential biological removal level would be 
calculated by multiplying the best estimate of mini
mum stock abundance by the per capita rate of 
increase in the population at its maximum net produc
tivity level (RMNpJ. 

The Service would use recovery factors when 
calculating potential biological removal levels for 
depleted stocks and stocks for which status determina
tions currently cannot be made to provide assurance 
that these stocks would not be adversely affected by 
the authorized level of taking. For populations listed 
as endangered, a recovery factor of 0.1 would be 
used. For stocks that are threatened, depleted, or of 
unknown status, the recovery factor would be 0.5. As 
noted above, no recovery factor would be used for 
populations determined to be at optimum sustainable 
levels. 

The potential biological removal levels would be 
calculated by multiplying the product of the estimated 
minimum population size and the maximum per capita 
rate of increase by the recovery factor. When reliable 
estimates of a stock's per capita rate of increase at its 
maximum net productivity level are not available, 
default values would be used. Default values of ~PL 

would be 6 percent for pinnipeds and sea otters and 2 
percent for cetaceans and manatees. 

Potential biological removal levels for endangered, 
threatened, and depleted stocks may be further adjust
ed to ensure that recovery occurs without significant 
delay. Among other things, such adjustments could 
be made to conform to conservation or recovery plans 
for these species. While the Commission had recom
mended that no taking from an endangered, threat
ened, or depleted stock be allowed until a conserva
tion or recovery plan was in place, the Service 
thought its proposal sufficiently conservative to make 
such a requirement unnecessary. Under the Service's 
proposed regime, takes from such stocks could be al
lowed on an interim basis for a 240-day period, 
during which time conservation or recovery plans 
would be developed. 

As noted above, potential biological removal levels 
would be calculated using the best available estimates 
of minimum stock size. To gather this and other 
information necessary to calculate potential biological 
removal levels and to make status of stock determina
tions, the Service would expand its current stock 
assessment and research program. Priority would be 
given to endangered or threatened species and to 
declining populations. The Service would prepare 
draft stock assessment reports to be reviewed by 
independent peer review panels comprising scientists 
from the Marine Mammal Commission, other Federal 
and state agencies, and academia. Representatives of 
the fishing industry and the enviromnental community 
would participate on the review panels in an advisory 
capacity. After review by the panels, the stock 
assessment reports would be revised and made avail
able for public comment before final adoption. 

Marine mammal stocks would be classified accord
ing to their status and the level of take relative to the 
calculated potential biological removal level. A stock 
would be classified as a Class Alpha (a) stock if it 
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were endangered, threatened, or depleted, or if the 
total estimated removals from all sources were to 
equal or exceed the estimated potential biological 
removal level. All other marine mammal stocks 
would be classified as Class Beta ({3) stocks. 

The Service's proposal identified 64 marine mam
mal stocks that are or may be subject to taking inci
dental to commercial fishing. Of these, 12 were 
considered to be Class ex stocks by virtue of being 
listed as endangered or threatened or designated as 
depleted. Preliminary data for 14 other stocks indi
cated that they would likely be Class ex stocks because 
estimated removals exceed the calculated potential 
biological removal levels. An additional 12 stocks 
would preliminarily be considered to be Class ex 
stocks because there are insufficient data to make 
abundance estimates and to calculate potential biologi
cal removal levels. The remaining 26 stocks would 
be Class {3 stocks. 

Each fishery would be classified on the basis of its 
marine mammal interactions. A fishery having a 
significant impact on a Class ex stock would be 
designated as a Category I fishery. A fishery which 
takes Class ex marine mammals but which does not 
have a significant impact on any Class ex stock would 
be designated as a Category II fishery. Category II 
would also include those fisheries having significant 
impacts on Class {3 marine mammal stocks. Fisheries 
taking only Class {3 marine mammals at insignificant 
levels would be classified as Category III fisheries. 
Under the Service's proposal, the level of incidental 
take would be considered significant if it increases the 
time needed for recovery of an ex stock by 10 percent 
or more or if removals exceed 0.5 percent of the 
minimum abundance estimate for a {3 stock. Fisheries 
that do not take marine mammals would not be 
included within the proposed regime. 

Under the proposed regime, the potential biological 
removal level for each Class ex stock would be allocat
ed among user groups, including commercial fisher
men, those taking marine mammals incidental to 
activities other than commercial fishing, and those 
taking marine mammals for purposes of public dis
play, research, or Native subsistence. In accordance 
with the Marine Mammal Protection Act's exemption 
for Alaska Natives, taking for subsistence and handi

craft uses by Alaska Natives would be given priority. 
Allocations made to Alaska Natives would not be 
binding, but would be factored into the allocations for 
other user groups. 

Prior to issuing proposed allocations, the Service 
would complete environmental and socioeconomic 
analyses. The Service also would review stock 
assessment reports and applicable conservation and 
recovery plans to determine whether biological 
factors, such as the need to restrict removals by 
season, area, age, sex, or reproductive class, should 
be factored into allocation determinations. 

Proposed allocations for non-fishery groups would 
be published in the Federal Register for public review 
and comment. Proposed allocations for fisheries 
would be established in a manner similar to the 
allocation of fish quotas under the Magnuson Fishery 
Conservation and Management Act. The Service 
would propose preliminary allocations that would be 
provided to the fishery management councils and state 
fishery agencies. The councils and state agencies 
would hold hearings and solicit public comment on the 
proposed fishery allocations and provide recommenda
tions to the Service. 

Based on council and state recommendations and 
other comments received, the Service would publish 
a final notice of all allocations, including those for 
fisheries and non-fisheries take. When allocating 
allowable takes, the Service would hold 10-20 percent 
of the potential biological removal in reserve to be 
allocated in emergency situations. Affected parties 
would have the right to seek judicial review of final 
allocation decisions. 

Incidental taking would be monitored to ensure that 
allocations are not exceeded. Once a fishery takes the 
number of marine mammals allocated to it, additional 
removals from that stock by that fishery would be 
prohibited. The fishery would either have to modify 
or cease its operations. 

Under the proposed regime, the potential biological 
removal system would gradually be replaced by mech
anisms for reducing incidental take levels rather than 
by setting quotas. That is, emphasis would be shifted 
to the zero mortality goal of the Act and incidental 
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taking would be decreased even if the potential 
biological removal level is not exceeded. 

All vessels operating in Category I, II, or III 
fisheries would be required to register annually with 
the Service and obtain a permit authorizing a certain 
level of take. Category I fisheries would be subject to 
comprehensive monitoring on an annual basis. Cate
gory II fisheries would also be subject to annual 
monitoring, presumably at a lesser level. Category III 
fisheries would be subject to monitoring every two or 
three years or as needed to ensure that they do not 
merit reclassification as Category I or II fisheries. 

Intentional taking of marine manunals incidental to 
commercial fishing using non-lethal means would be 
authorized only to ensure personal safety or to protect 
gear or catch. Intentional lethal taking would be 
authorized only to ensure personal safety or to relieve 
a demonstrated negative impact on a fishery. No in
tentional taking of marine manunals from endangered, 
threatened, or depleted stocks would be authorized. 

If adopted, the Service's proposal would be imple
mented according to a "phased strategy." While 
removals from certain marine manunal stocks would 
be allowed to exceed the potential biological removal 
levels in the initial years of the program, removal 
reduction schedules would be adopted with the goal of 
reaching those levels no later than 31 December 1997. 

Negotiating Group Proposal 

Dissatisfied with some aspects of the Service's 
proposal, representatives of environmental groups and 
the fishing industry entered into negotiations to 
develop an alternative proposal. Environmental 
groups thought the Service's proposal was focused too 
much on determining and allocating "allowable" take 
levels rather than on reducing the take levels. The 
fishing industry objected to the universal registration 
requirement proposed by the Service and the alloca
tion of marine manunal quotas among competing 
fisheries. Fisheries groups also thought that there was 
too much uncertainty associated with the process for 
calculating potential biological removal levels. 

Both environmental and fishing groups thought the 
proposal to be overly complex and insufficiently 

directed toward known marine manunal-fishery 
problems. The negotiating group proposal would 
provide a general authorization to take marine mam
mals in the course of commercial fishing operations, 
subject to the following conditions: (1) taking from 
a "critical stock" would be subject to the measures 
adopted in a conservation plan to be developed for the 
stock; (2) taking from other stocks would be subject 
to regulation by the Secretary; (3) all incidental lethal 
takes would be required to be reported; and (4) no 
intentional killing of marine manunals would be 
permitted. In addition, the taking of endangered and 
threatened marine mammals would be authorized 
under the Endangered Species Act (pursuant to a 
section 7 consultation), rather than under the Marine 
Mammal Protection Act. 

Critical stocks would be identified using a "deci
sion matrix" that takes into account the population 
trend of a stock, or the size of the stock if the trend 
is unknown, and the level of taking relative to the size 
of the stock. Critical stocks would be those that are 
(a) declining and subject to a high or moderate level 
of take or (b) stable and subject to a high level of 
take. If the population trend for the stock is un
known, it would be considered critical if (a) the stock 
size is small « 10,000) and the level of take is high 
or moderate or (b) the stock size is moderate (10,000
100,000) and the level of take is high. For pinnipeds, 
annual take levels would be considered high if greater 
than 6 percent per year or moderate if between 1 and 
6 percent per year. Annual take rates for cetaceans 
would be considered high if greater than 2 percent and 
moderate if between 0.5 and 2 percent. 

Conservation tearns, which would include represen
tatives of the fishing industry and conservation com
munity, would be convened to develop conservation 
plans for critical stocks designed to reduce the level of 
take below a "calculated removal level" (defined as 
the product of a stock's realistic minimum population 
level, its annual net productivity rate, and a recovery 
factor). While the conservation tearns would have 
discretion to recommend actions to monitor and 
reduce take - including fishery-specific take limits, 
time and area closures, alternative gear, and place
ment of observers - these requirements apparently 
would be established on a stock-by-stock or fishery
by-fishery basis. The negotiating groups strongly 
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recommended that conservation tearns use professional 
facilitators to assist the team in reaching consensus. 

Fisheries that interact with marine mammals from 
non-critical stocks would be charged with expeditious
ly reducing takes of marine mammals to insignificant 
levels approaching a zero mortality and serious injury 
rate. The Secretary would be directed, after the new 
regime has been in place for three years, to review the 
progress that has been made in reducing the level of 
taking from each stock. If the rate of take from 
critical stocks had not declined to levels less than the 
calculated removal levels, or if the rate of take from 
other stocks had not been significantly reduced, the 
Secretary would be required to impose regulatory 
measures to effect such reductions. 

Several of the environmental groups that participat
ed in the negotiations, as well as others that did not, 
declined to support the proposal, believing that it did 
not sufficiently protect marine mammals. Among the 
concerns expressed by these groups are the need for 
a central vessel registry from which incidental take 
and fishing effort data can be collected, a mandatory 
observer program, sufficient funding of research into 
alternative fishing technologies, and a prohibition on 
the take of endangered species. 

Congressional Action 

Drawing on elements from the various proposals, 
members of the House Committee on Merchant 
Marine and Fisheries introduced H.R. 2760 on 27 
July 1993. The bill would require the Secretary of 
Commerce to establish a scientific working group to 
assist in preparing stock assessments and determining 
potential biological removal levels; place priority on 
endangered, threatened, depleted, and critical stocks 
by requiring expedited preparation of conservation 
plans for these stocks and vessel registration for those 
fisheries that take marine mammals from these stocks; 
provide a general authorization to take marine mam
mals incidental to commercial fishing operations; 
require a separate authorization for the taking of 
endangered marine mammals; establish a pinniped 
interaction task force to determine the extent to which 
seals and sea lions are affecting salmon stocks and 
salmon aquaculture operations; authorize $15 million 
per year to operate the program; and reauthorize 

appropriations for the Marine Mammal Commission 
through 1999. 

The House Committee on Merchant Marine and 
Fisheries convened a hearing on 4 August 1993 to 
solicit views on H.R. 2760. Testimony was given by 
the National Marine Fisheries Service, the Marine 
Mammal Commission, fisheries groups, and environ
mental groups, both those supporting and those 
opposing the negotiated proposal. Based on the 
diversity of views presented at the hearing, it was 
apparent that consensus on a single legislative propos
al would not be easy to achieve. 

As 1 October 1993 approached, it became apparent 
that Congress was unlikely to pass new incidental take 
legislation before the interim exemption expired. To 
avoid reversion to the pre-1988 requirements and the 
likelihood that some fishermen would be unable to 
obtain authority to take marine mammals under those 
provisions, Congress passed H.R. 3049, a bill to 
extend the interim exemption until 1 April 1994. That 
bill was enacted as Public Law 103-86 on 30 Septem
ber 1993. 

A Senate bill, S.1636, was introduced on 8 No
vember 1993 by Senators John F. Kerry, Ted Stevens, 
and Bob Packwood. The bill would reauthorize the 
Act for five years and establish an incidental take 
regime that closely follows the proposal put forward 
by the negotiating group. Taking of endangered or 
threatened marine mammals, except for California sea 
otters, would be authorized if the Secretary, after 
notice and opportunity for public comment, deter
mined that the taking would be in accordance with the 
provisions of section 7 of the Endangered Species 
Act. Taking of California sea otters would continue 
to be governed by Public Law 99-625. 

The Secretary of Commerce would be required to 
prepare for public review and comment a draft assess
ment for each marine mammal stock within 240 days 
of enactment of the new regime. The assessments 
would place each stock into one of five categories 
depending on the population size, trend, and the total 
level of lethal takes. Preparation of final assessments 
for all stocks would be required within 13 months of 
enactment. For stocks determined to be "critical 
stocks" that interact with commercial fisheries, 
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incidental taking plans designed to reduce take levels 
would be developed. The bill would direct that 
preparation begin immediately for incidental taking 
plans for Alaska harbor seals and Gulf of Maine 
harbor porpoises. 

Incidental taking plans would be implemented by 
regulation. Prior to adoption of such regulations, 
incidental take of critical stocks would continue to be 
governed by the interim exemption. Incidental take of 
non-critical stocks would continue to be authorized 
indefinitely under the interim exemption. 

The Secretary of Commerce would be authorized 
to develop a vessel registration system, but only for 
vessels that participate in a fishery that takes marine 
mammals frequently or occasionally and only if no 
adequate Federal, State, or tribal registration system 
already exists. The Secretary would also be autho
rized, but not required, to implement an observer 
program. Priority in assigning observers would be 
given to fisheries that interact with depleted or critical 
stocks. Vessel owners or operators would be required 
to report all lethal takes and serious injuries of marine 
mammals to the Secretary at the end of each fishing 
trip. The bill would also authorize fishermen and 
others to deter marine mammals from damaging gear 
or catch, damaging private or public property, or 
endangering personal safety as long as the deterrence 
measures do not result in the death or serious injury 
of marine mammals. 

The Senate bill would also establish a streamlined 
mechanism under which the lethal removal of pinni
peds could be authorized. Upon receipt of an applica
tion that sufficiently demonstrates that pinnipeds are 
habitually exhibiting dangerous or damaging behavior 
that cannot otherwise be deterred and that includes a 
means for identifying the individual pinnipeds exhibit
ing such behavior, the Secretary would be required to 
establish a pinniped-fishery interaction task force. 
The task force would review the situation and recom
mend approval or denial of the requested lethal 
removal and identify possible non-lethal alternatives. 
If lethal removal is authorized, it would be carried out 
by Federal or State agencies or qualified individuals 
under contract to those agencies. 

Another provision of the bill would override 
regulations prohibiting approaches to humpback 
whales in designated cow-calf areas in Hawaiian 
waters at distances less than 300 yards. Under the 
bill, it would be lawful to approach humpback and 
other whales no closer than 100 yards. 

The Commission, by letters of 9 December 1993, 
provided comments on H.R. 2760 and S. 1636 to the 
appropriate congressional committees. The Commis
sion identified two major problems with the bills. 
First, both bills would institute a fundamental shift in 
the burden of proof applicable to taking marine 
mammals. Rather than requiring those seeking 
authority to take marine mammals to demonstrate that 
their actions will not adversely affect marine mammal 
stocks, taking by fishermen would be allowed unless 
and until the National Marine Fisheries Service could 
demonstrate that the taking was adversely affecting the 
stocks. The Commission noted that this shift in the 
burden of proof would reverse one of the basic 
concepts built into the Act when it was passed in 1972 
and would run counter to the charge given the Com
mission by Congress in 1988 that the new regime "be 
based on sound principles of wildlife management. " 

The Commission's second concern with the intro
duced legislation is the requirement that an incidental 
taking plan be developed and an incidental taking team 
be established for each critical stock. The Commis
sion noted that such plans would, to a certain extent, 
duplicate efforts to develop and implement conserva
tion and recovery plans. Furthermore, in those 
instances when a critical stock is not depleted, threat
ened, or endangered, and only an incidental taking 
plan need be prepared, it would be appropriate to 
address conservation issues other than fishery-related 
mortality in the plan. In the Commission's view, 
divorcing conservation/recovery planning from 
incidental take planning is illogical and will result in 
duplication of effort. 

Other issues have also been identified for consider
ation during reauthorization of the Act. Two bills 
introduced early in the 1993 legislative session would 
amend the provisions applicable to scientific research 
and public display permits and the maintenance of 
marine mammals in captivity. H.R. 585, introduced 
by Representative Porter J. Goss on 26 January 1993, 
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would provide for State disapproval of pennits that 
authorize the taking of marine mammals in protected 
State waters. Currently, section 109(a) of the Act 
precludes a State from enacting and enforcing any law 
relating to the taking of marine mammals unless it has 
applied for and obtained a transfer of management 
authority. 

Representative Michael Bilirakis introduced H.R. 
656 on 27 January 1993. The bill would require the 
Secretaries of Commerce and Agriculture jointly to 
establish a tracking system to monitor the location of 
all marine mammals maintained in captivity in the 
United States. It would institute a moratorium on the 
taking of marine mammals in U.S. waters until such 
time as the Animal and Plant Health Inspection 
Service has revised the regulations governing the 
humane handling, care, treatment, and transport of 
marine mammals. The bill also would amend the Act 
to prohibit exports of marine mammals without a 
pennit and would limit issuance of such pennits to 
situations in which the export is necessary to maintain 
or improve the health and well-being of the marine 
mammal. Additional limitations would be placed on 
scientific research that involves surgical procedures on 
or lethal taking of marine mammals and, except when 
extension is necessary to allow completion of a long
tenn study, the maximum period of validity for 
scientific research pennits would be two years. 

Issues related to public display and scientific 
research were also examined at a 28 July 1993 hear
ing convened by the Senate Committee on Commerce, 
Science, and Transportation. Testimony presented by 
the Marine Mammal Commission advocated amend
ments to expedite procedures for issuing scientific 
research permits in emergency situations or when 
unusual or unique research opportunities would 
otherwise be lost and to add a new pennit category 
under which photography or documentary filmmaking 
for educational or commercial purposes could be 
authorized. 

Representatives of the public display community 
proposed several amendments to the provisions 
applicable to facilities that maintain marine mammals. 
Among other things they proposed shifting all authori
ty over captive marine mammals to the Department of 
Agriculture's Animal and Plant Health Inspection 

10 

Service, relaxing the requirements regarding transfers 
and sales of marine mammals between permitted 
facilities, specifically authorizing interactive public 
display of marine mammals, allowing marine mam
mals from depleted stocks to be imported for purposes 
of public display in some instances, and exempting 
pennitting actions from the requirements of the 
National Environmental Policy Act. Animal welfare 
groups proposed amendments to prohibit direct contact 
between members of the public and marine mammals 
on public display, limit invasive and lethal research on 
marine mammals to instances when the research 
would directly benefit the species in the Wild, place 
sole responsibility for overseeing the care and mainte
nance of captive marine mammals with the National 
Marine Fisheries Service, and prohibit any further 
capture of wild marine mammals for purposes of 
public display. 

Other issues that might be addressed during reauth
orization include enhanced protection of marine 
mammal habitat, regulations regarding feeding wild 
marine mammals, the adequacy of U.S. actions to 
implement the Agreement on the Conservation of 
Polar Bears, a mechanism for allowing importation of 
marine mammal parts and products for purposes of 
cultural exchanges among circumpolar Natives, and 
mechanisms to enhance cooperative management 
efforts between the Fish and Wildlife Service and 
Alaska Natives. 

Endangered Species Act 

The Endangered Species Act was last reauthorized 
in 1988 for a five-year period. While it was expected 
that Congress would again reauthorize the Act during 
1992 or 1993, controversy over the direction the Act 
should take prevented action on reauthorization. At 
the heart of the debate is the interplay between the 
protection of listed species and economic interests. 
This is perhaps best exemplified by the controversy 
involving the northern spotted owl and old growth 
forests of the Pacific Northwest. 

During the 1993 session of Congress, ten bills 
were introduced to amend and/or reauthorize the 
Endangered Species Act. Of these, the two key bills 
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are H.R. 1490, introduced 25 March 1993 by Repre
sentative W.J. (Billy) Tauzin, and H.R. 2043, intro
duced 6 May 1993 by Representative Gerry E. 
Studds. At the end of 1993, H.R. 1490 had 93 
sponsors and H.R. 2043 had 105 sponsors. 

H.R. 1490 would make several fundamental 
changes to the Act. Among other things, it would 
inject economic considerations into several of the 
Act's provisions. The recovery planning process 
would be changed to require the Secretary of the 
Interior to appoint economists and land use specialists, 
as well as biologists, to recovery teams and to require 
those teams to assess the socioeconomic impacts that 
may result from listing and conserving the species, 
including effects on employment and on the use and 
value of property. When designating critical habitat, 
the Secretary would be required to consider the 
cumulative economic impact of the designation and 
the underlying decision to list the species. In addi
tion, the bill would change the Secretary's discretion
ary authority to exclude areas from critical habitat 
designations based on economic considerations to a 
mandatory duty. It would also establish a binding 
arbitration process to enable private property owners 
to seek compensation when they believe that actions 
taken under the Act have substantially deprived them 
of "the economically viable use" of their property. 

Changes would also be made to the Act's section 
7 consultation process. Currently section 7 requires 
Federal agencies to ensure that their actions and 
actions they fund or authorize are not likely to jeopar
dize the continued existence of listed species or result 
in the destruction or adverse modification of critical 
habitat. Under the proposed amendment, actions that 
would destroy or adversely modify critical habitat 
would be prohibited only if they also jeopardized the 
continued existence of the species. Reasonable and 
prudent alternatives suggested by the Fish and Wild
life Service or the National Marine Fisheries Service 
to avoid jeopardy would have to be designed to 
impose the least socioeconomic costs. 

A consultation procedure would also be established 
for private individuals who may want to engage in an 
activity that might affect listed species or their critical 
habitat. If the private party obtained a "no jeopardy" 
biological opinion for a proposed activity and com

plied with terms and conditions specified by the 
Service to minimize the impact of the action on listed 
species, any incidental taking of such species would 
not constitute a violation of the Endangered Species 
Act or the Marine Mammal Protection Act. This new 
process would likely replace the existing section 10 
provision for authorizing incidental takes for non
Federal activities, which, among other things, requires 
an applicant to prepare a conservation plan. It also 
would supersede the small-take exemption provision 
of the Marine Mammal Protection Act for endangered 
and threatened species, thereby replacing the negligi
ble impact standard with a jeopardy standard. 

Under H.R. 1490, existing recovery plans issued 
by the Fish and Wildlife Service would remain in 
place. However, the National Marine Fisheries 
Service would be required to reissue recovery plans 
for species under its jurisdiction in accordance with 
new requirements. This would apply to recovery 
plans developed for Hawaiian monk seals, Steller sea 
lions, right whales, and humpback whales. 

Other provisions of the bill would (1) redefine the 
term "take" to exclude harassment or habitat destruc
tion unless injury to an endangered animal species 
results, (2) allow any person to request an independent 
review of proposed species listings or critical habitat 
designations, (3) authorize lawsuits to challenge 
agency determinations that listing petitions present 
substantial evidence that listing may be warranted, 
(4) require that data relied upon for listing decisions 
be "verified by field testing," and (5) reauthorize the 
Act for a five-year period. 

H.R. 2043 would reauthorize the Endangered 
Species Act for six years at funding levels consider
ably above those set forth in H.R. 1490. The bill 
would move away from the Act's current single
species approach by directing the responsible agencies 
to give priority to species listings that will reduce the 
need to list other species dependent on the same 
ecosystem and to the preparation of recovery plans 
that will benefit groups of listed and candidate species 
dependent on a common ecosystem. Like H.R. 1490, 
H.R. 2043 would establish an outside review process 
for listing proposals, but such review would be 
limited to instances in which there is a substantial 
scientific basis for questioning the Service's determi
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nation. It would also direct that the Service, concur
rent with listing a species, establish a procedure 
whereby a person could receive the agency's assess
ment as to whether a particular activity would consti
tute a prohibited taking. 

Other key provisions of H.R. 2043 would enhance 
cooperation between Federal and state agencies with 
respect to listing actions and conservation efforts and 
provide incentives to private landowners to conserve 
listed species. In this regard, the bill would authorize 
the appropriation of $25 million a year to assist 
private landowners in carrying out species conserva
tion activities. The bill would also establish a policy 
making the conservation of listed and candidate 
species an affirmative obligation of all Federal depart
ments and agencies and would authorize and provide 
funding for the development of habitat conservation 
plans for candidate species. 

S. 921, a companion bill to H.R. 2043 introduced 
by Senator Max S. Baucus, would also clarify that the 
consultation requirements of section 7 apply to all 
Federal activities, including those taken abroad or that 
may have extraterritorial effects. 

Magnuson Fishery Conservation 
and Management Act 

The Magnuson Act was last reauthorized in 1990 
for a four-year period. That authorization expired at 
the end of fiscal year 1993. H.R. 780, a bill to 
reauthorize the Act through fiscal year 1997 without 
further amendment, was introduced by Representative 
Thomas J. Manton on 3 February 1993. The Depart
ment of Commerce, some fisheries representatives, 
and several environmental groups, however, believe 
that amendments are needed and oppose a straight 
reauthorization of the Act. 

In testimony before the Senate Committee on 
Commerce, Science and Transportation, the National 
Oceanic and Atmospheric Administration identified 
four principal issues that warranted attention during 
reauthorization. The agency identified degradation 
and loss of marine and estuarine habitat as the greatest 
long-term threat to U.S. fisheries and called upon 

Congress to strengthen and coordinate habitat protec
tion efforts. The agency also advocated an amend
ment to authorize it to collect and use fees for certain 
fishery management programs, including placement of 
on-board observers, other monitoring and enforcement 
systems, and collection and analysis of statistical 
information. Noting that many valuable fish stocks 
are currently overfished, the agency proposed an 
amendment to provide assistance to fishermen dis
placed by actions needed to rebuild those stocks. The 
agency also identified a need to standardize data 
collection and management requirements and to 
integrate the programs established under separate 
fishery management plans. 

The need for improved habitat protection has also 
been recognized by fisheries groups and environmen
tal organizations. In addition, environmental groups 
advocate amending the Act to define and to prohibit 
overfishing. They propose that each fishery manage
ment plan identify what would constitute overfishing 
for the fish stocks covered by the plan and include 
management measures sufficient to provide a buffer 
against overfishing. If overfishing is occurring, the 
appropriate fishery management council would be 
required to prepare a recovery program for the stock, 
setting forth specific goals and timetables. 

Environmental groups also believe that certain 
fishery management council practices need to be 
reformed. They advocate broadening representation 
on the councils to include more members not actively 
involved in the fisheries they manage. Further, they 
would prohibit council members from voting on 
matters relating to any fishery in which they have a 
financial interest and would authorize the Secretary of 
Commerce to remove council members who violate 
disclosure or conflict of interest requirements. 

Other amendments called for by environmental 
groups would (1) to add a citizen lawsuit provision 
enabling them to compel the Secretary or the fishery 
management councils to execute their responsibilities 
under the Act, (2) allow domestic regulation of highly 
migratory species such as tunas and billfish to be 
more restrictive than required under international 
agreement, (3) improve the ability of fishery manage
ment plans to reduce bycatch of non-target species, 
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and (4) increase funding for fisheries management, 
research, and enforcement. 

Except for a general recognition of the need to 
improve fisheries habitat protection, fishermen's 
groups have not put forward any consolidated posi
tions. Some groups have advocated the adoption of 
individual transferrable fish quotas while others have 
opposed them. Other amendments favored by some 
sectors of the fishing industry include retraining and 
other assistance programs for displaced fishermen, an 
increase in U.S. allocations of higWy migratory fish 
stocks shared with other countries, enhanced attention 
to food seafood safety including identification and 
closure of contaminated fishing grounds, and changes 
to the structure of and conflict of interest requirements 
applicable to fishery management councils. 

At the end of 1993 Congressional committees were 
drafting alternative legislation that, unlike H.R. 780, 
would include substantive amendments to the Act. 
Introduction of a Senate bill is expected early in 1994. 
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SPECIES OF SPECIAL CONCERN
 

Section 202 of the Marine Mammal Protection Act 
directs the Marine Mammal Commission, in consulta
tion with its Committee of Scientific Advisors on 
Marine Mammals, to make recommendations to the 
Department of Commerce, the Department of the 
Interior, and other agencies on actions needed to 
protect marine mammals. To help meet this charge, 
the Commission devotes special attention to particular
ly vulnerable species or populations. Species of 
special concern may include marine mammals listed as 
endangered or threatened under the Endangered 
Species Act (Table 1), as well as others. 

During 1993 special attention was directed to a 
number of endangered or threatened species and 
populations found in the United States and elsewhere. 
These include West Indian manatees, dugongs in 
Palau, California (southern) sea otters, Hawaiian 
monk seals, Steller sea lions, Saimaa seals, northern 
right whales, humpback whales, bowhead whales, 
gray whales, baijis (Chinese river dolphins), and 
vaquitas. Other U.S. species or populations not listed 
as endangered or threatened but which nonetheless 
present challenging management needs also received 
special attention in 1993. Among these are sea otters 
in Alaska, harbor seals in Alaska, Pacific walruses, 
harbor porpoises, killer whales, coastal Atlantic 
migratory bottlenose dolphins, and polar bears. 

West Indian Manatee 
(Trichechus manatus) 

West Indian manatees inhabit inland rivers and 
shallow coastal waters along the western rim of the 
Atlantic Ocean. They occur from the southeastern 
United States to the coastal port of Recife on Brazil's 
eastern bulge and around the Greater Antilles and 
Trinidad and Tobago in the Caribbean Sea. The 
concentration of manatees in the southeastern United 

States is centered in Florida and Georgia. This group 
is isolated from the closest neighboring populations in 
Mexico and Cuba and is considered a separate subspe
cies called the Florida manatee, T. manatus latirostris. 
Based on a count of manatees made during statewide 
aerial surveys in 1992, the Florida manatee numbers 
at least 1,856 animals with roughly equal numbers on 
Florida's east and west coasts. This is the largest 
known group anywhere in the species' range. 

The Florida manatee is one of the most endangered 
marine mammal populations in U.S. waters. While 
its population trend is uncertain, it probably is either 
stable or declining. The principal threats are colli
sions with boats and habitat destruction. As shown in 
Table 2, manatee mortality in the southeastern United 
States rose steadily from the late 1970s to the early 
1990s. Most of the increase was due to increases in 
vessel-related and perinatal (i.e., stillborn and new
born calf) deaths. Human-related manatee deaths 
during this period ranged from about 25 to 40 percent 
of the annual known mortality. This may well have 
been the difference between a stable or decreasing 
population size and one with clear evidence of recov
ery. The record high mortality in 1990 was due to an 
exceptionally severe cold front that spread over 
Florida during the last week of 1989. The following 
month, officials recovered the carcasses of 47 animals 
that had died of cold stress. 

In 1992 and 1993 documented manatee mortality 
declined from the high levels of 1989-1991. While 
some of the decline is due to decreases in the perinatal 
and undetermined death categories, the sharpest 
decline has been in watercraft-related deaths. The 
reasons for the decline in vessel-related deaths are 
uncertain, but may be due to the establishment of boat 
speed restrictions by the State of Florida in certain 
key counties, a decrease in boating activity due to the 
economic recession, or a combination of these or 
other factors. 
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Table 1. Marine mammal species and populations listed as endangered (E) or threatened (T) under 
the U.S. Endangered Species Act as of 31 December 19931 

Common Name Scientific Name Statns Range 
Manatees and Dugongs 

West Indian manatee Trieheehus manatus E Eastern North, Central, and South America coasts 
and rivers from southeast United States to Brazil, 
including Puerto Rico and other Greater Antilles 
Islands 

Amazonian manatee Trieheehus inunguis E Amazon River basin of South America 
West African manatee Trieheehus senegalensis T West Africa coasts and rivers; Senegal to Angola 
Dugong Dugong dugon E Northern rim of Indian Ocean from Madagascar to 

Indonesia; Philippines; Australia; southern China; 
Palau 

Otters 
Marine otter Lutra felina E Western South America; Peru to southern Chile 
Southern sea otter Enhydra lUlris nereis T Central California coast 

Seals and Sea Lions 
Hawaiian monk seal Monaehus sehauinslandi E Hawaiian Archipelago 
Caribbean monk seal Monaehus tropiealis E Caribbean Sea and Bahamas (probably extinct) 
Mediterranean monk seal Monaehus monaehus E Mediterranean Sea; Atlantic coast of northwest 

Africa 
Guadalupe fur seal Aretoeephalus townsendi T West coast of Baja California, Mexico, to southern 

California 
Steller sea lion Eumetopias jubatus T North Pacific Rim from northern Japan to southern 

California 
Saimaa seal Phoea hispida saimensis E Lake Saimaa, Finland 

Whales, Porpoises, and River Dolphins 
Baiji Lipates vexil/ifer E Changjiang (Yangtze) River, China 
Indus river dolphin Platanista minar E Indus River and tributaries, Pakistan 
Vaquita Phacaena sinus E Northern Gulf of California, Mexico 
Northern right whale Eubalaena glacialis E North Atlantic Ocean; North Pacific Ocean; Bering 

Sea 
Southern right whale Eubalaena australis E South Atlantic, South Pacific, Indian, and Southern 

Oceans 
Bowhead whale Balaena mysticetus E Arctic Ocean and adjacent seas 
Humpback whale Megaptera navaeangliae E

E 

E 

Oceanic, all oceans 
Eastern and western North Pacific Ocean; Bering 
Sea 
Oceanic, all oceans 

Gray whale' Eschrichtius rabustllS 

Blue whale Balaenaptera musculus 
Finback or fin whale Balaenaptera physalus E Oceanic, all oceans 
Sei whale Balaenaptera barealis E Oceanic, all oceans 
Sperm whale Physeter catadan E Oceanic, all oceans 

1 From Fish and Wildlife Service Regulations at 50 C.F.R. § 17.11 
2 On 7 January 1993 the National Marine Fisheries Service declared the "California" or "eastern" stock of gray whales to be fully recovered and 

recommended that the Fish and Wildlife Service remove it from the list of endangered species. It also recommended that the western North Pacific 
stock of gray whales remain listed as endangered. No further action was taken in 1993, and all gray whale stocks remain listed. 
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Table 2. Known manatee mortality in the southeastern United States (excluding Puerto Rico) reported 
through the manatee salvage and necropsy program from 1978-1993 

Flood Other Human-
Vessel- Gate and Related 
Related Lock Deathst Perinatal Other Total 
Deaths Deaths No. (%) Deaths Deaths* Deaths in 

Vear No. (%) No. (%) No. (%) No. (%) S.E. U.S. 
I (I) 

1978 21 (25) 9 (11) 9 (12) 10 (12) 43 (51) 84 
1979 24 (31) 8 (10) 2 (3) 9 (12) 28 (36) 78 
1980 16 (25) 8 (12) 4 (3) 13 (20) 26 (40) 65 
1981 24 (21) 2 (2) 2 (2) 13 (11) 74 (63) 117 
1982 20 (17) 3 (3) 5 (6) 14 (12) 78 (67) 117 
1983 15 (19) 7 (9) 1 (1) 18 (22) 36 (44) 81 
1984 34 (26) 3 (2) 3 (2) 26 (20) 66 (51) 130 
1985 35 (28) 3 (2) 1 (1) 23 (19) 59 (48) 123 
1986 33 (26) 3 (2) 4 (3) 27 (22) 61 (49) 125 
1987 39 (33) 5 (4) 4 (3) 30 (26) 39 (33) 117 
1988 43 (32) 7 (5) 5 (3) 30 (22) 50 (37) 134 
1989 51 (29) 3 (2) 4 (2) 39 (22) 78 (44) 176 
1990 49 (23) 3 (1) 6 (3) 45 (21) 113 (53) 214 
1991 53 (30) 9 (5) 6 (4) 53 (30) 54 (30) 175 
1992 38 (23) 5 (3) 7 (5) 48 (29) 70 (42) 167 
1993* 35 (24) 5 (3) 39 (27) 61 (41) 147 

t Includes deaths due to entanglement and ingestion of marine debris, drowning in shrimp nets, poachiog, 
vandalism, etc. 
* Includes deaths due to cold stress, other causes, and undetermined causes. 
* Figures for 1993 are prelimioary. 
Source: Florida Department of Environmental Protection 

In the long term, degradation and loss of habitat 
due to coastal development will probably become a 
greater threat to the survival of Florida manatees than 
direct human-related mortality if the latter is success
fully abated by management activities. In the late 
1980s Florida's human population was growing by 
more than 1000 people per day, although the rate of 
increase has since declined somewhat. Much of the 
development associated with this population growth 
has occurred along coastal waters and rivers important 
to manatees. The resulting siltation, nutrient enrich
ment, and other forms of water pollution, as well as 
removal or filling of wetlands by construction pro
jects, either degrade or destroy manatee habitat. 
Factors decreasing water clarity may be particularly 

troubling because they reduce the vigor and abundance 
of seagrasses used by manatees for food. Develop
ment along waterways also eliminates natural, seclud
ed areas important for mating, calving, and nursing. 
Such effects generally reduce the capacity of coastal 
and river ecosystems to support manatees and other 
aquatic life native to Florida. 

Over the past 15 years, the Florida manatee recov
ery program has developed into a model cooperative 
recovery program. The Department of the Interior's 
Fish and Wildlife Service has lead Federal agency 
responsibility for recovery of West Indian manatees 
under both the Endangered Species Act and the Ma
rine Mammal Protection Act. In November 1993 the 
Department shifted its manatee research responsi
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bilities from the Fish and Wildlife Service to the 
newly created National Biological Survey. The 
Sirenia Project, which was the Service's primary 
manatee research unit under the National Ecology 
Research Center, will continue to carry out its respon
sibilities under the Florida Manatee Recovery Plan. 
However, Sirenia Project research will now be admin
istered by the National Fisheries Research Center at 
Gainesville, Florida, under the National Biological 
Survey. 

At the State level, the newly created Florida 
Department of Environmental Protection (which 
includes the former Department of Natural Resources) 
has assumed a central role in carrying out many 
fundamental research and management functions. 
Also, because of the nature and extent of needed 
recovery work, many other Federal and State agen
cies, industry groups, and public and private organiza
tions have become contributing partners. 

Throughout development of the Florida manatee 
recovery program, the Marine Mammal Commission 
has provided advice and assistance at key junctures in 
its evolution. Past annual reports trace the Commis
sion's involvement as well as other important contri
butions to the manatee program by the many cooperat
ing agencies and organizations. 

1992 Marine Mannnal Connnission 
Program Review 

As noted in its previous annual report, the Marine 
Mammal Commission and its Committee of Scientific 
Advisors undertook a comprehensive review of the 
Florida manatee program during its annual meeting on 
30 April-2 May 1992 in Tallahassee, Florida. This 
was the third such review of the manatee program 
undertaken by the Commission since 1980. Its 
purposes were (a) to determine if task and funding 
projections developed during preparation of the re
vised Florida Manatee Recovery Plan adopted by the 
Fish and Wildlife Service in 1989 remained valid or 
needed to be adjusted, and (b) to begin identifying 
changes that should be considered when the Florida 
Manatee Recovery Plan is updated to extend its plan
ning horizon beyond October 1994. 

The review involved representatives of the Fish 
and Wildlife Service, State agencies, county govern
ments, and public and private groups. It consisted of 
an in-depth examination of all the critical issues and 
manatee programs, including the salvage and necropsy 
program; tagging and tracking research; studies of 
population dynamics; development of a geographic 
information system; implementation of boat speed 
regulations and other measures to minimize water
craft-related deaths; mortality in flood gates and 
navigation locks; the preparation of county manatee 
protection plans; land acquisition; rescue and rehabili
tation work; review of Federal and State permits for 
proposed developments affecting manatee habitat; and 
public awareness and education efforts. 

With regard to the first objective of the 1992 
review, the Commission had previously reviewed 
recovery tasks in early 1990 shortly after the Service 
adopted its revised Florida Manatee Recovery Plan in 
1989. Based on that review, it wrote to the Service 
on 2 March 1990 recommending funding and person
nel levels through 1995. The recommendations set 
forth the minimum levels of support for Service 
manatee research and management, below which 
progress likely would not be possible. The Service 
agreed with the recommendations and actual Service 
support exceeded the minimum recommended levels 
in 1990, 1991, and 1992. 

Based on the Commission's 1992 review, it was 
apparent that substantial progress was being made to 
address the critical issues. In light of what was 
learned, the Commission reexamined its March 1990 
projections of support needs and wrote to the Service 
on 17 June 1992. In its letter, the Commission noted 
that encouraging progress had been made and ob
served that much of what had been achieved could be 
traced to the cooperative partnerships encouraged and 
guided by the Service through its revised recovery 
plan. The Commission also noted that the recovery 
program appeared to be on track and in a good 
position to solidify and build on recent gains. 

To address the Service's manatee research priori
ties, the Commission recommended the following 
funding levels: $704,000 for 1993, $693,000 for 
1994, $689,000 for 1995, $701,000 for 1996; and 
$669,000 for 1997. Among the priority tasks that 
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funding at these levels would permit would be main
taining established telemetry capabilities, developing 
programs to monitor environmental conditions in 
essential feeding habitats, and examining new and 
ongoing life history work (e.g., age determination, 
aerial photogrammetry, and defining population age 
class structure and survival rates) for population 
modeling and trend analyses. 

To carry out the Service's management responsibil
ities, the Commission recommended support at the 
following levels: $400,000 in 1993; $314,000 in 
1994; $263,000 in 1995; $279,000 in 1996; and 
$295,000 in 1997. Among other things, this would 
permit the Service to continue consultations with the 
Army Corps of Engineers and other agencies on 
development activities, promulgate rules for manatee 
sanctuaries and refuges, oversee manatee rescue and 
rehabilitation work, evaluate solutions to manatee 
mortality caused by large vessels, work to facilitate 
judicial review of violations of manatee protection 
rules, prepare a plan for large-scale rescues to re
spond to catastrophic events, update the recovery 
plan, and generally oversee cooperative efforts by 
participating agencies and organizations. 

To help update the Florida Manatee Recovery 
Plan, the Commission also developed a suggested 
step-down outline of recovery tasks. The outline was 
sent to the Service on 16 October 1992. Based on the 
existing recovery plan structure, the outline omitted 
certain tasks that were outdated, elaborated on others 
that had evolved and needed to be expanded and con
tinued, and added new tasks that appeared warranted 
in view of recent progress. 

As noted in the previous annual report, the Service 
responded positively to the recommendations resulting 
from the review. By letter of 15 July 1992 the 
Service advised the Commission that it agreed with 
the task and funding priorities set forth in the Com
mission's letter and would strive to meet those needs. 
With regard to updating the recovery plan, the Service 
forwarded the suggested step-down outline to the 
Manatee Recovery Team for review. At the team's 5 
November 1992 meeting, it agreed that the outline 
provided a useful basis to begin rewriting the plan, 
committed itself to preparing a recommended revised 
recovery plan for the Service, and established a 

drafting committee to begin work on a recommended 
plan update. 

In Fiscal Year 1993 the Service's funding for 
manatee research and management work met the 
levels recommended in the Commission's letter. 

Manatee Recovery Activities in 1993 

During 1993 significant progress continued in 
developing the manatee recovery program. Discus
sion of several of the key developments follows. 

Updating the Florida Manatee Recovery Plan 
As noted above, the Florida Manatee Recovery Team 
agreed to draft an updated version of the Florida 
Manatee Recovery Plan and established a drafting 
committee to do so late in 1992. Chaired by the Ma
rine Mammal Commission representative, the commit
tee also included members from the research and man
agement staffs of the Fish and Wildlife Service and 
the Florida Department of Natural Resources (now the 
Florida Department of Environmental Protection). 
The committee completed a preliminary draft plan in 
spring 1993 that was reviewed by the full team at a 
meeting on 24 August 1993 in Gainesville, Florida. 
With some changes, the team agreed that the draft 
plan provided a sound basis for the Fish and Wildlife 
Service to complete a draft updated plan for public 
and agency review. Recommended changes were 
therefore incorporated into the preliminary draft and 
the Recovery Team's recommended Florida Manatee 
Recovery Plan was transmitted to the Service on 15 
September 1993. 

Like the 1989 plan, the team's recommended plan 
update covers a five-year planning period (Fiscal 
Years 1995 through 1999). The recommended draft 
plan also includes an updated summary of available 
biological information and describes approximately 
120 tasks designed to (1) identify and minimize causes 
of manatee injury and mortality, (2) protect essential 
manatee habitat, (3) determine and monitor the status 
of manatee populations and essential manatee habitat, 
and (4) coordinate and oversee cooperative recovery 
activities. The team's recommended plan was com
plete except for an implementation schedule, which is 
to be completed by the Fish and Wildlife Service early 
in 1994. 
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At the end of 1993 the Service was reviewing the 
team's recommended plan to determine whether any 
changes were needed. The Service also was in the 
process of preparing the implementation schedule. It 
is expected that a draft for what will be the third 
edition of the Florida Manatee Recovery Plan will be 
circulated for public and agency review early in 1994. 
The third edition is scheduled to be submitted to the 
Director of the Service for final approval in mid
1994. 

Flood Gates and Navigation Locks - Late in the 
1970s eight to nine manatees per year were killed in 
flood gates and navigation locks (Table 2). To reduce 
this mortality, steps were initiated in the late 1970s to 
modify gate opening procedures. For most of the 
1980s, annual mortality in gates and locks averaged 
about four animals per year. However, the death of 
seven, nine, and five animals in these structures in 
1988, 1991 and 1992, respectively, suggested that the 
corrective measures were less effective than initially 
thought. In response, an ad hoc interagency task 
force was convened in 1992 to examine other steps to 
prevent such deaths. The task force includes repre
sentatives of the South Florida Water Management 
District, the Army Corps of Engineers, the Fish and 
Wildlife Service, Dade County, and what is now the 
Florida Department of Environmental Protection. 

To avoid additional deaths, the task force consid
ered further modifications of gate opening sequences, 
installation of slotted gates or gates with new top-flow 
design features, installation of detection devices to 
alert gate operators when manatees are present, and 
installation of pressure sensitive reversing door 
mechanisms similar to those on elevator doors. The 
latter method was considered the most promising and 
in 1992 and 1993 a prototype reversible unit was de
signed and tested on two gates by the South Florida 
Water Management District. Although one manatee 
was killed in a gate with the new device installed, the 
reason for the failure was subsequently identified and 
corrected, and the District applied to the Corps of 
Engineers for funding to retrofit other gates. 

The District's commitment to designing and testing 
the new device has been an outstanding contribution 
to the manatee recovery program. It holds promise 
for resolving persistent manatee mortality problems at 

both flood gate and navigation locks. The Recovery 
Team's recommended revised recovery plan proposes 
a task to retrofit these devices on other problem gates 
and locks over the coming years as appropriate and 
possible. 

Boating Regulations - In recent years, water
craft-related deaths have been responsible for approxi
mately one-quarter to one-third of annual manatee 
mortality totals (Table 2). Recognizing that watercraft 
operators were unable to reliably detect and avoid 
manatees, the Florida Governor and Cabinet directed 
county officials and the Florida Department of Natural 
Resources late in 1989 to develop boat speed and 
access rules in 13 key counties to protect manatees. 
The intent of the speed rules was to slow down boats 
in areas with high probabilities of collisions so mana
tees could avoid oncoming boats. The intent of the 
access rules was to prevent collisions and reduce 
disturbance in small core habitats, such as warm-water 
refuges, where manatees routinely gather in greatest 
numbers. 

At the end of 1993 county rules had been adopted 
for 11 of the 13 key manatee counties. Proposed 
rules for the other two key counties are expected to be 
submitted for final approval early in 1994. Imple
mentation has proceeded more slowly than expected, 
and it is too soon to assess the effectiveness of the 
new rules. Controversy over rule provisions has re
sulted in lengthy negotiations and several rule chal
lenges. Although all challenges settled as of the end 
of 1993 had been resolved in the State's favor, they 
have delayed implementation. Also, in some cases, 
sign posting has lagged as much as a year behind the 
effective dates. Notwithstanding the limited bases for 
evaluating the rules' effectiveness, it is encouraging to 
note that watercraft-related deaths have declined by 
approximately one-third since 1991. It is probable 
that this is at least partly due to the new rules. 

Some 20 other counties in Florida also include 
important manatee habitat and the Recovery Team's 
recommended recovery plan proposes that work be 
done over the next five-year planning cycle to begin 
developing rules for these other counties. 

Boat Speeds in the Lake Woodruff National 
Wildlife Refuge - On 25 June 1991 the Florida 
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Governor and Cabinet approved manatee-related boat 
speed and access rules for Volusia County. Among 
other things, the rules designated waterways running 
through the Lake Woodruff National Wildlife Refuge 
as slow-speed areas. Manatee tracking data from the 
late 1970s and early 1980s indicate that waterways 
running through the refuge, most of which are under 
State jurisdiction, are an important habitat for mana
tees that aggregate at the Blue Spring warm-water 
refuge 10 miles south of Lake Woodruff. 

The rules were adopted despite opposition from 
some local residents who considered the slow speed 
limits too restrictive. Among the most vocal oppo
nents was the operator of a private fish camp located 
on lands adjacent to the refuge. For guests at the fish 
camp to reach certain preferred fishing sites, the speed 
limits would increase travel time by an hour or more, 
and the camp owner stated that the rule would encour
age his clientele to go elsewhere and force him out of 
business. 

A local citizens' group therefore challenged the 
rule in November 1991 pursuant to provisions under 
State law. Although the challenge was decided in 
favor of the Department, some local residents also 
intentionally violated the speed restrictions and sought 
to challenge the legal basis on which the rule was 
adopted. Acting on a motion to dismiss a speeding 
citation, the county court questioned whether the State 
rule was unconstitutionally vague and asked that the 
matter be reviewed by a higher court. 

In support of the State's regulatory proVISIOns 
relative to the protection of manatees adjacent to the 
Lake Woodruff Refuge, the Fish and Wildlife Service 
published on 7 February 1992 a notice of intent to 
prepare its own boat speed rules for waterways 
adjacent to the refuge in the event State rules were 
suspended. Prior to the Service's action, on 10 Sep
tember and 19 November 1991 the Commission had 
written to the Service in support of such a step. 

In January 1993 another Volusia County judge 
dismissed a similar speeding citation issued against the 
owner of the fish camp. Even though the above
mentioned request for review by a higher court had 
not occurred, the judge decided that the State rule was 
unconstitutionally vague. The decision voided the 

county rule, and the Florida Governor and Cabinet 
immediately approved a new emergency rule reinstat
ing the speed zones. The State also appealed the 
county court decision, and the Governor and Cabinet 
instructed the Florida Department of Natural Re
sources (now the Department of Environmental 
Protection) to attempt to resolve the matter through 
further discussions with county officials. 

After meeting with county officials and special 
interest organizations, the Department published a 
new set of proposed speed rules for Volusia County 
on 2 April 1993. The proposed rule called for 25
mph travel corridors within several waterways in the 
vicinity of the refuge, including the northern part of 
the Norris Dead River. During the comment period 
on the proposed rule, however, the Save the Manatee 
Club filed a challenge against the proposed rule. 

In view of the uncertain situation involving the 
State's emergency and proposed rules, the Fish and 
Wildlife Service published its own emergency boat 
speed rules on 4 June 1993 to provide back-up regula
tory authority for the State's rule. The Service's 
emergency rule covered waterways adjacent to the 
Lake Woodruff Refuge and was issued pursuant to the 
Marine Mammal Protection Act and the Endangered 
Species Act, which authorize the establishment of 
manatee refuges in which any waterborne activity may 
be regulated. The Service's emergency rules, effec
tive for 120 days, mirrored the State's June 1991 
emergency rules requiring slow speeds in tributaries 
running through the refuge. 

By letter of 23 June 1993 to the Service, the 
Marine Mammal Commission expressed strong 
support for the emergency rule and recommended that 
the Service prepare and publish a proposed permanent 
rule with provisions equivalent to the emergency rule, 
to become effective as soon as the latter expired. The 
Commission also recommended that the Service 
undertake telemetry studies of manatees in the Blue 
Spring area to better define current habitat-use pat
terns and provide a sound basis for amending the rules 
in the future as appropriate. 

On 29 July 1993 the Save the Manatee Club signed 
a settlement agreement regarding its petition against 
the Department of Natural Resources. In the agree
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ment, the club agreed to withdraw its petition subject 
to certain changes in the proposed county rules. None 
of the agreed changes, however, affected the Lake 
Woodruff area, and on II August 1993 the Secretary 
of the newly created Department of Environmental 
Protection approved a new set of permanent rules for 
Volusia County that included speed limits of 25 mph 
through portions of the Lake Woodruff refuge, 
including the northern portions of the Norris Dead 
River. The Save the Manatee Club, however, contin
ued to press the Department and the Fish and Wildlife 
Service for the return of slow speed rules in the Lake 
Woodruff Refuge. 

On 27 August 1993 the Fifth District Court issued 
its finding on the question posed by the county court. 
In its decision, the court expressed its belief that the 
June 1991 State rule for Volusia County was not 
unconstitutionally vague. In October 1993 the Sev
enth Circuit Court also issued a decision on the State's 
appeal of the January 1993 county court ruling in 
favor of the fish camp owner. The Circuit Court 
reversed the lower court's ruling, effectively rein
stating the more restrictive county rules adopted in 
1991. Because of the 1993 developments leading to 
the promulgation of the new "compromise" Volusia 
County rule, however, the State continued to proceed 
with its revised rules for Volusia County, and on 22 
October 1993 the Department acted to clear the way 
for the new rules by publishing a proposal to repeal 
the Volusia County rules adopted in June 1991. 

By early September 1993 the Fish and Wildlife 
Service had not yet published proposed permanent 
boat speed rules for the Lake Woodruff area. The 
Commission continued to believe that slow speed 
requirements to protect manatees in the refuge area 
were appropriate, as recommended in its 23 June 1993 
letter. Therefore, on 8 September 1993 the Com
mission wrote to the Service urging that the Service's 
emergency rules be extended pending development of 
permanent rules as recommended by the Commission. 

Action to extend the Service's emergency rules, 
however, was not taken and they expired 14 Septem
ber, resting manatee protection in the area on State 
rules. As of the end of 1993 the Service was expect
ed to publish proposed permanent rules for the Lake 
Woodruff area in 1994. 

In a related matter, however, on 14 December 
1993 the Secretary of the Florida Department of 
Environmental Protection suspended action on the pro
posal to repeal the June 1991 rules and instead direct
ed that steps be taken to repeal the new revised rules. 
The Secretary also directed that the 1991 rules be 
amended to retain the more stringent speed zones in 
the Lake Woodruff area and also to include certain 
provisions agreed to with the County that were 
approved in the State's August 1993 rules. These 
recent Departmental determinations, taken in light of 
the October Circuit Court ruling, a strong showing of 
broad public support for increased manatee protection 
in the vicinity of the Lake Woodruff Refuge, and 
other considerations, show promise for reinstatement 
of more restrictive speed zones for the area in the 
coming year. The Marine Mammal Commission 
strongly endorses the responsible approach now being 
taken by the Florida Department of Environmental 
Protection. 

Diving at the Crystal River National Wildlife 
Refuge - Perhaps the single most important habitat 
for manatees in Florida is Kings Bay at the head of 
the Crystal River on the west coast of Florida. The 
bay, approximately a mile long and one-half to one 
mile wide, covers more than 2,000 acres. It is fed by 
hundreds of small natural warm-water springs and one 
large main spring. In winter, more manatees rely on 
the bay's warm water than on any other natural warm
water refuge in Florida. 

To protect manatees using the bay, the Fish and 
Wildlife Service established three small manatee 
sanctuaries in 1980. Together, the three areas cover 
about II acres. Each sanctuary is clearly marked by 
buoys and ropes. Within their boundaries, all water
borne activities (e.g., swimming, diving, fishing, and 
boating) are prohibited to afford safe havens where 
manatees can retreat to escape human-caused stress 
and disturbance. It is apparent that manatees have 
learned to use the areas. During periods when large 
numbers of divers are present, manatees often remain 
within or close to the sanctuary boundaries. 

Between 1980 and the early 1990s peak counts of 
manatees at Kings Bay increased from about 100 to 
nearly 250 animals. During the same period, the 
bay's warm, clear water and a chance to dive with 
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wild manatees attracted increasing numbers of divers. 
As a result, the number of diver visits to Kings Bay 
doubled in the 1980s reaching an estimated 60,000 to 
80,000 diver trips during the winter of 1990-1991. 
Because of the increases in both divers and manatees 
and new information on interactions between the two, 
the Fish and Wildlife Service concluded that the three 
sanctuaries established in 1980 were no longer large 
enough to meet manatee protection needs. Therefore, 
for the winters of 1991-1992 and 1992-1993, the 
Service promulgated emergency rules to expand one 
of the existing sanctuaries and to establish three new 
manatee sanctuaries covering an additional 28 acres. 
The emergency sanctuaries were in effect from 15 
November through 31 March each winter. 

On 13 May 1993 the Service published proposed 
rules to make the emergency sanctuaries permanent 
winter season sanctuaries. On 8 July 1993 the Com
mission wrote to the Service in support of the action, 
recommending that the rules be adopted as proposed. 
The Commission also noted that, given the large 
number of divers using the bay, additional steps may 
be needed to prevent manatee harassment outside of 
sanctuary areas. In this regard, it recommended that, 
if public awareness and enforcement were not suffi
cient to prevent further harassment, the Service should 
consider instituting a permit system to regulate the 
number of divers allowed in areas of the bay impor
tant to manatees. It suggested developing an approach 
similar to permit systems used to control the number 
of hikers in certain wilderness areas. 

As a related matter, the Fish and Wildlife Service 
and representatives of certain environmental groups 
signed a settlement agreement on 20 October 1993 
concerning a pending lawsuit brought against the Ser
vice. In the suit, the environmental groups as plain
tiffs challenged the Service's authorization of particu
lar activities in national wildlife refuges claiming that 
the activities were incompatible with the purposes for 
which the refuges were established. Among the 
examples cited in the suit were recreational activities 
in the Crystal River National Wildlife Refuge. In 
part, the settlement agreement required the Service to 
promptly reassess the compatibility of recreational 
uses within the Crystal River Refuge and to develop 
a plan to ensure that they were compatible with its 
purposes. 

To meet the requirements of the settlement, the 
Service convened two public meetings to consider 
additional measures for ensuring that recreational uses 
in the Crystal River Refuge would be compatible with 
its manatee protection objectives. Subsequently the 
Service adopted measures to expand the size of the 
no-access area near the bay's main spring. The 
enlarged closure, effective from 15 November to 31 
March, includes most of the refuge area south of 
Banana Island but leaves a swimming and diving 
access corridor leading from the refuge boundary to 
the main spring. The Service also adopted measures 
to prohibit night dives and to require dive shops and 
others operating guided tours into the refuge to obtain 
special-use permits. 

At the end of 1993 the Service had not yet pub
lished final rules to expand the one of the three 
existing sanctuary and add the three new sanctuary 
areas that had been in effect under emergency rules 
during the preceding two winters. It expected to do 
so, however early in 1994. The action would thereby 
increase the number and area of manatee sanctuaries 
in Kings Bay from three areas covering 10.7 acres to 
six areas covering 39 acres. 

U.S. Navy Activities - As noted in past annual 
reports, the Navy has made important contributions to 
the manatee protection program. Among other things, 
it has established manatee reserves in waters of two 
Navy facilities and has developed pUblic education and 
awareness programs and displays at most of its instal
lations in Florida and Georgia. 

In 1990 three manatees were killed by the pro
pellers of large tugs at the Kings Bay Submarine Base 
in southern Georgia. In response, the Navy promptly 
designed and installed propeller shrouds on all of the 
tugs and port vessels used at the base. Since 1990 no 
further vessel-related deaths have been reported. Also 
in the late 1980s several manatees were crushed and 
killed by ships at the Mayport Naval Base in north
eastern Florida. The deaths apparently were due to 
wind and current forces that caused the spacing be
tween moored ships and wharf facings to open wide 
enough to allow manatees to enter and then close. In 
response, the Navy began using fenders to maintain 
minimum standoff distances on moored vessels, 
thereby preventing manatees from being crushed. 

23
 



MARINE MAMMAL COMMISSION - Annual Report for 1993 

Although not related to Florida manatees, the Navy 
also is contributing to the recovery of Puerto Rico's 
manatee population. In this regard, the Navy advised 
the Commission during 1993 of work being supported 
by the Roosevelt Roads Naval Station on the eastern 
end of Puerto Rico. Among other things, the base has 
assisted the Fish and Wildlife Service in manatee 
tracking studies by purchasing transmitters and pro
viding access to manatee habitat on the base. In coop
eration with the Puerto Rico Department of Natural 
Resources and the Fish and Wildlife Service, Naval 
Station personnel also have designed a manatee 
viewing area on the base and established security and 
education measures to prevent human activities at the 
viewing facility that might disrupt or adversely affect 
the animals. 

On 7 October 1993 the Navy announced its intent 
to prepare a programmatic environmental impact 
statement on the possibility of homeporting an addi
tional aircraft carrier at the Mayport Naval Base. It 
requested comments on significant issues associated 
with the action. The Marine Mammal Commission 
responded to the request on 11 November. Relative 
to manatees, the Commission noted the constructive 
actions taken by the Navy at its submarine base in 
Kings Bay, Georgia, and recommended that consider
ation be given to installing propeller shrouds on tugs 
that would routinely ply the waters around the May
port Naval Base to maneuver the additional aircraft 
carrier as well as other ships based at that location. 

Manatee Rescue and Rehabilitation - In recent 
years, 15 to 25 injured or distressed manatees have 
been rescued annually. While many animals are treat
ed and released immediately, others must be brought 
into captivity for rehabilitation. About 50 animals are 
now in captivity. Most are at cooperating marine 
zoological parks. Because of the nature of some 
injuries and because some animals were born in 
captivity and may be unable to adapt to the wild, a 
number of manatees have been considered umeleas
able. Although Sea World of Florida, one of the 
cooperating marine parks, completed and opened an 
expanded captive facility for manatees during 1993, 
available space and resources for maintaining and 
treating manatees are limited. Therefore the Fish and 
Wildlife Service, in cooperation with the Florida De
partment of Environmental Protection, oceanaria, and 

others, is taking steps to facilitate rehabilitation, 
release, and follow-up monitoring efforts to assess the 
success of readaption to the wild. 

To help in this regard, the Service has determined 
that acclimation pens should be constructed to ease the 
transition of releasable manatees to wild conditions 
and to help monitor their readjustment immediately 
prior to release. As a pilot effort for releasing 
animals on the east coast of Florida, the Service 
proposed constructing an acclimation pen in the upper 
Banana River at the Merritt Island National Wildlife 
Refuge. This refuge is managed under a cooperative 
agreement with the National Aeronautics and Space 
Administration, which administers the John F. Kenne
dy Space Center. 

Early in 1993 it appeared that clearance from the 
Space Administration to place and maintain the accli
mation pen was stalled. Over the years, the Space 
Administration has made outstanding contributions to 
the manatee recovery program, and on 19 February 
1993 the Commission wrote to the Director of the 
Kennedy Space Center requesting that steps be taken 
to expedite review and approval of the proposed 
action. By letter of 8 April, the Director advised the 
Commission that needed arrangements were being 
authorized through its existing Memorandum of 
Understanding with the Service that established the 
Merritt Island Refuge. 

At the end of 1993 commitments to help fund 
construction of the pen had been provided by the 
Florida Department of Environmental Protection, the 
Save the Manatee Club, and the Service, and neces
sary clearances from the National Aeronautics and 
Space Administration had been secured. Construction 
is expected to begin early in 1994. By summer 1994 
it is hoped that the first animals will be moved into 
the pens to begin the readaption and release process. 

Manatees in the Caribbean 

As opportunities arise, the Marine Mammal Com
mission provides funding, advice, and other assistance 
with research and conservation ofmanatee populations 
in other countries. As indicated above, manatee 
populations in most other countries are not abundant 
and are frequently taken deliberately and incidentally 
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by humans for food despite legal protection. Research 
to better understand the species' status and distribution 
in these countries and strengthened protection mea
sures are therefore of great importance. Commission 
efforts in this regard in 1993 are discussed below 

Manatees along the southeast Yucatan Peninsula 
- One of the largest known manatee populations 
outside of the United States occurs on the southeast 
coast of the Yucatan Peninsula in the Mexican State of 
Quintana Roo and in Belize. Recent aerial surveys 
suggest a large amount of high-quality manatee habitat 
remains in the area and that it supports perhaps a few 
hundred animals. Researchers in both countries have 
been pursuing cooperative efforts to protect this man
atee population. To help coordinate activities, the 
Centro de Investigaciones de Quintana Roo convened 
a workshop in September 1992 in Chetumal, Mexico. 
Participants included scientists and managers from 
both countries as well as invited representatives of the 
Fish and Wildlife Service and the Commission. 

During the meeting, priority research needs were 
identified. They included developing a cooperative 
aerial survey program, initiating a radio-tracking 
program, improving efforts to recover and necropsy 
manatee carcasses, and assessing and monitoring key 
habitat features. With regard to management priori
ties, the participants recommended work to develop 
public education materials aimed at encouraging com
pliance with bans on hunting manatees, and ensuring 
that new coastal development plans are consistent with 
manatee conservation objectives. 

Following the workshop, participants from Mexico 
and Belize cooperatively pursued steps to initiate both 
research and management work. Education and pub
lic awareness materials were developed and distributed 
in spring 1993 and in October 1993, funding was 
secured from two sources to initiate priority research. 
To carry out telemetric and habitat research, as well 
as training for participating biologists, funding was 
provided by Mexico's Consejo Nacional de Ciencia y 
Tecnologia. To begin a cooperative aerial survey 
program, funding was provided by the Marine Mam
mal Commission (see also Chapter X). 

Caribbean Manatee Workshop - As noted in 
previous annual reports, a protocol on Specially 

Protected Areas and Wildlife was concluded and 
opened for ratification in 1991 under the Convention 
for the Protection and Development of the Marine 
Environment of the Wider Caribbean Region (the 
Cartagena Convention). The Convention establishes 
a framework for international cooperation in support 
of the Caribbean Environment Program, which is one 
of 11 Regional Seas Programs sponsored by the 
United Nations Environment Programme and the 
governments of participating nations. 

As part of efforts to prepare for the Protocol's 
entry into force, special attention is being directed 
towards strengthening regional manatee protection. In 
this regard, the Regional Coordinating Unit for the 
Caribbean Environment Program, in cooperation with 
the National Resources Conservation Authority of the 
Government of Jamaica, is organizing a Regional 
Workshop on Conservation of the West Indian Mana
tee to be held in Kingston, Jamaica, on 1-4 March 
1994. The principal objectives of the workshop are to 
develop a conservation plan for manatees in the wider 
Caribbean region and to prepare a recommended 
schedule for implementing work under the plan. The 
Marine Mammal Commission and the Department of 
State helped develop the terms of reference, objec
tives, and format for the workshop. The Department 
of State is also providing financial support for the 
meeting and a representative of the Commission has 
agreed to serve as co-convener for the workshop. 

The Sirenia Specialist Group 

West Indian manatees are one of four living species 
in the taxonomic Order Sirenia. The other three 
species are the Amazonian manatee (T. inunguis), the 
West African manatee (T. senegalensis) , and the 
dugong (pugong dugan). To share results from 
research and management work on these species and 
to facilitate cooperative efforts, involved scientists and 
resource managers have established a Sirenia Special
ist Group under the auspices of IUCN-The World 
Conservation Union. 

On 10 July 1993 the Sirenia Specialist Group met 
at a workshop on sirenians and seagrasses during the 
Sixth International Theriological Congress held in 
Sydney, Australia. The Marine Mammal Commission 
provided support for several key people to attend, 
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including the individual responsible for developing a 
regional conservation plan for West Indian manatees, 
a source document for the Caribbean manatee work
shop. In reviewing work on sirenians worldwide, the 
Sirenia Specialist Group noted that sirenians have 
been well-studied in only a few of the 60 countries in 
which they occur, that there is growing interest among 
scientists to work in areas where sirenians have been 
little studied, and that many researchers want to begin 
with inappropriately costly high-technology projects at 
the expense of more modest and more needed research 
efforts. 

In light of these facts and to provide practical 
assistance to scientists wishing to begin sirenian re
search or conservation programs, the Sirenia Spe
cialist Group developed a step-wise approach for 
initiating research and public awareness programs. 
Among other points, the group provided examples of 
a variety of studies that could be undertaken using 
neither high levels of funding nor extensive techno
logical expertise. A more detailed review of results 
from the workshop appears in the October issue of the 
group's newsletter, Sirenews, which is published with 
support from the Marine Manunal Commission. 

Dugong 
(Dugong dugon) 

The dugong is one of four surviving species in the 
Order Sirenia. Dugongs are herbivores that feed on 
coastal sea grasses and inhabit shallow tropical and 
subtropical waters throughout the Indo-Pacific region. 
Although they still range from East Africa to Vanuatu 
in the western tropical Pacific Ocean, dugongs are no 
longer found in several archipelagoes they once 
occupied. Among the areas where dugongs have been 
extirpated by human exploitation are the Mascarene, 
Laccadive, Maldives, Barren, Narcondam, Cocos 
(Keeling), and Christmas Islands around the rim of 
the Indian Ocean and the Lesser Sunda Islands in 
Indonesia east of Java. The species is listed by 
mCN-The World Conservation Union as vulnerable 
to extinction. As discussed below, with the exception 
of the Palauan population, the species is listed as en
dangered under the Endangered Species Act. 

On 2 December 1970 the Fish and Wildlife Service 
listed the dugong as endangered under the Endangered 
Species Conservation Act of 1969. At the time, 
separate lists were maintained for foreign and domes
tic protected species. The dugong was placed on the 
list of foreign species, but was not included on the list 
of domestic species. When the Endangered Species 
Conservation Act was replaced by the Endangered 
Species Act of 1973, the lists of foreign and domestic 
species were merged into a single List of Endangered 
and Threatened Wildlife. The dugong was included 
on this list as endangered throughout its range. 

In 1988, however, the Fish and Wildlife Service 
discovered that the inclusion of the dugong population 
of Palau was made without the required public notice. 
Under the Endangered Species Act, any state, includ
ing the Trust Territory of the Pacific Islands (which 
includes Palau), must be notified of listing proposals 
and invited to comment on them. When this proce
dural oversight was discovered, the Service amended 
the List of Endangered and Threatened Wildlife to 
delete the Palauan dugong population. 

Discontinuation of Endangered Species Act protec
tion for dugongs in Palau is particularly serious 
because the Trust Territory is not included within the 
area covered under the Marine Manunal Protection 
Act. As a result, dugongs in Palau currently lack 
protection under either of these Federal laws. While 
Palauan law protects the dugong, enforcement is 
inadequate due to limited resources and personnel. 

To restore Federal protection, the Service on 5 
August 1993 published a proposed rule to list the 
Palauan dugong population as endangered. The 
proposed rule noted that the population is declining 
and currently numbers fewer than 200 animals. The 
Service identified illegal hunting (for meat, jewelry, 
and sport) as the primary threat to the population. 
The proposed rule noted that hunting pressure, cou
pled with a low reproductive rate (about one calf 
every five years), could lead to the extinction of the 
population by the end of this decade. 

The Service's proposed rule also cited threats 
associated with habitat loss. Dugongs in Palau rely 
on nearshore waters with abundant sea grasses. Any 
destruction or adverse modification of these important 
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areas could hasten the decline of the already stressed 
Palauan dugong population. While recognizing the 
need to protect remaining habitat, the Service declined 
to propose critical habitat. It did so because publica
tion of maps and descriptions detailing important 
dugong habitat could lead to increased poaching. 

On 8 September 1993 the Commission wrote in 
support of the proposed listing of the dugong popula
tion in Palau as endangered. Further, the Commis
sion recommended that the Service promptly develop 
and implement a recovery plan for the population, 
setting forth the research and management actions 
needed to ensure the species' continued existence. As 
discussed in Chapter X, to assist the Service in this 
task, on 24 September 1993 the Commission con
tracted with a dugong specialist to prepare a draft 
recovery plan for dugongs in Palau. The draft is 
expected to be completed early in 1994. 

At the end of 1993 the Service had not yet com
pleted its final rule to list the dugong population in 
Palau as endangered. Publication of the rule is 
expected early in 1994. 

Hawaiian Monk Seal 
(Afonachus schauinsland~ 

The Hawaiian monk seal is the most endangered 
seal in U.S. waters and one of the most endangered 
seals in the world. Of the three species of monk seals 
worldwide, it is perhaps the only one with a chance of 
surviving long into the next century. The other monk 
seal species are the Caribbean monk seal (M. tropi
calis) and the Mediterranean monk seal (M. monach
us). The former was last seen in the 1950s and is 
probably extinct. The latter numbers only a few 
hundred animals sparsely scattered across the Med
iterranean Sea and the eastern North Atlantic off 
northwest Africa and the Madeira Islands. 

Hawaiian monk seals occur only in the Hawaiian 
Islands where their distribution is limited almost 
entirely to the chain of small, mostly uninhabited 
islands and atolls extending 1,100 miles northwest of 
the main Hawaiian Islands (Figure 1). More than 90 
percent of the population is centered at five major
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breeding islands and atolls - French Frigate Shoals, 
Laysan Island, Lisianski Island, Pearl and Hermes 
Reef, and Kure Atoll. Smaller colonies occur on 
Midway, Necker Island, Nihoa Island, and Niihau. 
Although some seals move between atolls and sight
ings have become more frequent in recent years 
around the main Hawaiian Islands (principally Kauai), 
most monk seals continue to use the atolls of their 
birth for resting, molting, and pupping. 

The first historical records of Hawaiian monk seals 
are from the 1800s. Even then, their distribution was 
limited to the Northwestern Hawaiian Islands. Early 
accounts suggest that monk seals were significantly 
depleted in the mid- to late 1800s. Initially killed for 
food by bird hunters (supplying feathers for apparel of 
the day) and shipwrecked sailors, monk seals were 
later taken by commercial sealers. There are no 
archeological or Polynesian records of monk seals 
occurring in the main Hawaiian Islands; however, 
their presence there before human occupation seems 
likely. 

The population currently is thought to number 
fewer than 1,500 animals. Early in the 1980s the 
number of seals appeared to be increasing; however, 
since the mid-1980s it appears to have declined by 
about 25 percent. The decline continued in 1993 and 
is due to decreasing numbers at the three largest 
breeding colonies: French Frigate Shoals (which 
supported nearly half the total population in the mid
1980s), Laysan Island, and Lisianski Island. The 
smaller colonies at Kure Atoll and Pearl and Hermes 
Reef have increased slightly in recent years. 

A variety of threats affect Hawaiian monk seals. 
Generally they vary in importance and type from 
island to island. The principal threats identified to 
date include interactions with commercial fishing gear 
and fishermen, declines in available prey due to over
fishing and natural environmental changes, entangle
ment in lost or discarded fishing nets and other marine 
debris, human disturbance on haulout beaches, die
offs due to disease or naturally occurring biotoxins, 
shark predation, entrapment in a decaying seawall on 
Tern Island at French Frigate Shoals, and attacks on 
adult females and juveniles at Laysan and Lisianski 
Islands by overly aggressive groups of male seals 
attempting to mate (i.e., "mobbing"). 
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The National Marine Fisheries Service is the 
Federal agency with lead responsibility for the recov
ery of Hawaiian monk seals under both the Marine 
Manunal Protection Act and the Endangered Species 
Act. Many important research and management 
responsibilities are shared with the Fish and Wildlife 
Service because most of the species' pupping and 
haulout beaches lie within the Hawaiian Islands 
National Wildlife Refuge, administered by the Ser
vice's refuge staff. 

Other agencies that have made important contribu
tions to the Hawaiian monk seal recovery program are 
the Coast Guard, the Army Corps of Engineers, and 
the Navy. For example, the Coast Guard has provid
ed aerial surveillance to help enforce no-fishing zones 
established around the Northwestern Hawaiian Islands 
to protect monk seals and other sensitive wildlife, and 
both the Army Corps of Engineers and the Navy have 
helped remove hazardous materials from certain 
islands and plan for the restoration of vital shore 
protection structures at Tern Island, French Frigate 
Shoals. As discussed in previous annual reports, the 
Marine Manunal Commission played a key role in 
initiating the monk seal recovery program in the mid
to late 1970s. Since then, it has continued to provide 

advice, assistance, and oversight at key points in the 
recovery program's development. 

Program Oversight and Direction 

On 5-6 November 1991 the Marine Manunal 
Commission convened a comprehensive review of the 
Hawaiian monk seal recovery program. Recommen
dations from the review were provided to the Hawai
ian Monk Seal Recovery Team for consideration at its 
15-17 January 1992 meeting and to the National 
Marine Fisheries Service. Follow-up actions in 1992 
are discussed in the preceding annual report. 

To help identify and evaluate priority work for 
1993, the Recovery Team was scheduled to meet in 
December 1992. The Service, however, was unable 
to fund the meeting and it was canceled. In view of 
the importance of the team's annual review and its 
advice on program planning, the Marine Manunal 
Commission provided funds to convene the Recovery 
Team, which met on 4-5 January 1993 in Seattle, 
Washington. 

Among other things, the team recommended that 
the Service provide sufficient funds to monitor the 
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five major breeding colonies, relocate seals from 
French Frigate Shoals to Midway, and resolve the 
mobbing problem at Laysan Island; increase efforts to 
identify adult males that exhibit mobbing behavior at 
Laysan Island and analyze behavioral data from all 
islands to help determine how to identify aggressive 
males; continue to place observers aboard long-line 
and bottomfish fishing vessels in the Northwestem 
Hawaiian ISlands; place representatives at Kure Atoll 
to ensure that demolition of the island's LORAN 
station does not adversely affect seals; and provide 
funding for annual meetings of the Recovery Team. 
Follow-up actions with respect to these recommenda
tions are discussed below. 

To review plans for recovery work in 1994, the 
team again met on 10-11 December 1993 in Honolulu, 
Hawaii. Support for the meeting was provided by the 
Service, and representatives of the Commission 
participated as observers. During the meeting, the 
team expressed grave concern over the inadequate 
level of funding being provided by the Service for 
essential work. At the end of 1993 minutes of the 
meeting, including the team's recommendations, were 
being prepared for transmission to the Service. 

Interactions with Connnercial Fishing 

Early in 1990 several Hawaiian monk seals were 
observed on French Frigate Shoals with fish hooks 
imbedded in their lips and skin and with injuries sug
gesting interactions with fishing gear or fishermen. 
The observations coincided with a several-fold in
crease in the number of longline vessels fishing for 
swordfish and tuna near the Northwestern Hawaiian 
Islands. Concerned about effects on protected species 
and the target fish stocks, the Western Pacific Region
al Fisheries Management Council and the National 
Marine Fisheries Service adopted measures to halt 
expansion of the fishery and to establish a protected 
species zone within 50 nautical miles of the North
western Hawaiian Islands and between the islands. 

Initially, fishermen wishing to fish in the protected 
species zone were to advise the Service of their intent 
to do so before leaving port and, if asked by the 
Service, to accept an observer onboard to record any 
interactions with protected species. In 1991, howev
er, fishing within the zone was prohibited. As dis

cussed in previous annual reports, the Commission 
supported provisions for both the limited-entry pro
gram and the no-fishing zone. 

Because there was almost no information docu
menting the movement and distribution of monk seals 
at sea and because it was not clear whether monk 
seals interacted with longline fishing in waters beyond 
50 nautical miles from the islands, the Commission 
also recommended on several occasions that the 
Service adopt a mandatory observer program. In 
particular, it recommended that longline fishermen be 
required to notify the Service before leaving port if 
they intended to fish between the 50-nautical-mile 
protected species zone and 100 nautical miles of the 
Northwestern Hawaiian Islands so observers could be 
placed aboard to observe fishing in that area. Not
withstanding the lack of data on seal movements at 
sea, the Service maintained that monk seals almost 
always remain within the 50-nautical-mile protected 
species zone and that, in the absence of information 
indicating that interactions occur beyond 50 nautical 
miles, an observer requirement was unnecessary. 

During 1991 and 1992 there were no fishing
related injuries observed on seals and no reports of 
seal interactions by longline fishermen. The Service 
therefore took no action to establish the recommended 
observer requirement. It did, however, place observ
ers aboard a few longline vessels volunteering to 
accept observers. No interactions with seals were 
reported by the observers; however, it was not clear 
how many, if any, of the observed vessels fished near 
the protected species zone because that information 
was withheld by the Service. 

To help resolve uncertainties regarding the distri
bution of monk seals at sea and to improve informa
tion on at-sea foraging patterns, the Commission also 
recommended that the Service initiate radio-tracking 
studies of monk seals. The Service agreed and 
established a pilot program. Three subadult male 
seals were tagged on French Frigate Shoals in both 
1992 and 1993. One tagged animal moved to Necker 
Island while the rest remained at French Frigate 
Shoals. Preliminary movement analyses from 1992 
tagging work indicate that reliable location estimates 
were clustered near the atoll and rarely over deep 
water. However, many of the location estimates (the 
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reliability of which was uncertain because of the brief 
period of signal contact) were distributed widely 
outside of the atoll. Whether the latter finding is an 
artifact of location error or due to poor signal trans
mission as a result of behavioral differences among 
animals at sea (e. g., decreased surface time) or other 
factors (e.g., rougher water offshore) is uncertain. 
Also, it remains unclear whether different age/sex 
classes of seals exhibit different habitat use patterns. 

In 1993 new information became available suggest
ing that longline vessels were incidentally catching 
significant numbers of endangered sea turtles outside 
the established protected species zone. In response, 
the National Marine Fisheries Service reinitiated 
consultations with the Fishery Management Council 
pursuant to section 7 of the Endangered Species Act 
to assess the effect of the fishery on sea turtles. 
Among other things, the Council also proposed a 
mandatory observer program for the Hawaii-based 
longline fishery. Provisions for the observer program 
were included as part of proposed amendment 7 to the 
Fisheries Management Plan for Pelagic Fisheries of 
the Western Pacific Region prepared by the Council. 
Amendment 7 also proposed a new limited-entry 
program that would continue the existing limit on 
vessel numbers but allow participants to upgrade or 
replace their vessels with unrestricted harvesting 
capacity. By letter of 16 July 1993 the Service 
provided a copy of amendment 7 to the Marine 
Manunal Commission and requested comments. 

The Commission, in consultation with its Commit
tee of Scientific Advisors, responded to the request on 
27 August 1993. Noting that the proposed mandatory 
observer program would clarify uncertainty regarding 
interactions with Hawaiian monk seals outside the 
protected species zone and that the program was 
consistent with its past recommendations, the Com
mission expressed strong support for the observer 
program and recommended that this part of amend
ment 7 be implemented as soon as possible. Regard
ing the limited-entry program, the Commission noted 
that when the existing freeze on expansion of the 
fishery was adopted in 1991, the measure was to 
remain in effect until information was sufficient to 
conclude that present levels of fishing are not taking 
Hawaiian monk seals, sea turtles, or other protected 
species. As information to support such a conclusion 
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clearly had not been obtained, the Commission 
recommended that the Service reject the Council's 
proposed relaxation of the limited-entry program and 
continue the existing provisions. 

As of the end of 1993 the Commission had not yet 
learned what action the Service had taken in response 
to the Council's proposed amendment. Late in 1993 
one seal was observed at a beach on the island of 
Kauai with what may have been a commercial long
line hook in its lip. 

Tern Island Shore Protection 

Tern Island, located 500 miles west-northwest of 
Honolulu at French Frigate Shoals, is the only perma
nently occupied field station in the Hawaiian Islands 
National Wildlife Refuge. The island was enlarged 
from 11 acres to 37 acres by the Navy during World 
War II to create a 3,000-foot aircraft runway. From 
1952 to 1979, it was occupied by the Coast Guard as 
a LORAN station, after which the Fish and Wildlife 
Service converted its buildings for use as a field 
station. 

The station is a vital base for research and manage
ment work related to conservation of Hawaiian monk 
seals, seabirds, and sea turtles. Its runway is used to 
evacuate underweight seal pups and juveniles for 
rehabilitation and for moving research staff to and 
from field locations. Service personnel at the island 
also provide a means of documenting fishery-related 
injuries and help monitor the status of the local seal 
colony which, as noted above, is the species' largest. 

The future of the field station, however, is in grave 
doubt. The seawall protecting the runway and build
ings has badly deteriorated, and complete structural 
failure is imminent. If it fails before remedial action 
can be taken, massive erosion will result in the loss of 
the runway, which will make permanent human 
occupation too hazardous to continue. It also would 
create large erosion pockets behind the seawall that 
could trap additional seals and sea turtles (some 
already have been trapped in such pockets) and would 
expose hazardous debris buried on the island that 
would add new threats to the atoll's endangered 
wildlife. 
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As noted in past annual reports, the Commission 
has worked closely with the Fish and Wildlife Ser
vice, the Navy, the Corps of Engineers, and the 
National Marine Fisheries Service to plan and orga
nize efforts to remove hazardous wastes left by former 
occupants and to restore the island's shore protection 
system. In this regard, some emergency repairs were 
undertaken in 1991 on the seawall. In addition, fuel 
left in underground storage tanks after World War II 
was removed and the storage tanks were cleaned and 
filled with concrete to meet environmental standards 
of the Resource Conservation and Recovery Act. To 
address long-term needs, the Service contracted with 
the Corps to prepare a report identifying construction 
alternatives for restoring the seawall and island 
docking facilities. 

By early in 1993 the Corps' report, which was to 
have been completed late in 1991, had not been 
finished. The Commission therefore wrote to the 
Corps on 4 March 1993 stressing the critical nature of 
the situation at Tern Island and recommending that the 
Corps take immediate steps to complete and transmit 
the report to the Service. By letter of 19 March 1993 
the Corps responded, noting that it had completed the 
shore protection study and transmitted the report to 
the Service on 15 March 1993. The letter also noted 
that the Corps' recommended approach is to construct 
a rock revetment with partial replacement of the sheet 
pile bulkhead along the sections that would be used 
for docking vessels. 

The Fish and Wildlife Service subsequently asked 
the Commission for comments on the report and, by 
letter of 24 June 1993, the Commission replied. It 
noted that the recommended revetment did not appear 
to pose a threat to Hawaiian monk seals and would 
almost certainly enhance the species' survival, given 
that management capabilities would be continued by 
the extended life of the field station. However, the 
letter also noted that the rock revetment could ad
versely affect hatchling sea turtles if they attempted to 
climb down the revetment face and became trapped in 
crevasses between the rocks. The Commission 
therefore supported the Corps' recommended action, 
provided the Fish and Wildlife Service and the Na
tional Marine Fisheries Service found such concerns 
to be unfounded or preventable. If it was determined 
that the revetment would not pose a serious threat to 

sea turtles, the Commission recommended that the 
existing bulkhead be replaced with a similar structure. 

The Fish and Wildlife Service, in consultation with 
the National Marine Fisheries Service, subsequently 
determined that the Corp's recommended approach 
would not threaten sea turtles and that it was the 
preferred approach. To implement the approach, an 
environmental assessment would be required to meet 
provisions of the National Environmental Policy Act 
and detailed construction plans would need to be 
developed. At the end of 1993 the Service was in the 
process of contracting with the Army Corps of Engi
neers to prepare both the environmental assessment 
and the detailed engineering plans for the Tern Island 
shore protection project. As completion of the 
construction plans is expected to take a year, actual 
construction likely will not be possible until 1996. 
The Navy may provide limited support for this effort 
as resources allow. 

Mobbing Behavior 

As noted above, some adult female and juvenile 
seals have been injured and killed due to attacks by 
groups of male seals apparently attempting to mate. 
This mobbing behavior is most common at Laysan 
and Lisianski Islands where it has been identified as a 
major factor inhibiting recovery of the resident monk 
seal colonies. At both locations, sex ratios are 
strongly skewed towards males, and it is thought that 
this imbalance contributes to the behavior. 

To address the problem, the National Marine 
Fisheries Service, in consultation with the Hawaiian 
Monk Seal Recovery Team, developed plans to 
physically remove some male seals known to have 
been involved in mobbing incidents and/or to chemi
cally treat such animals with a testosterone-suppress
ing drug to reduce their libido. In January 1992 the 
Hawaiian Monk Seal Recovery Team endorsed a 
multi-year field trial to test application of a testoster
one-suppressing drug at Laysan Island. 

For the first year, 1992, the objective was to treat 
a limited number of animals at Laysan Island and to 
look for any unexpected adverse consequences that 
would indicate that a larger-scale field program should 
not be implemented. The research protocol called for 
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selecting four groups of animals, each composed of 
ten males. One group was to be treated with the 
drug, another was to be treated with a placebo, 
another was to be designated as a control group and 
not handled, and the last group was to be physically 
removed. To help evaluate behavior, time-depth 
recorders were to be attached to animals in the treated 
and control groups, and blood samples were collected 
from treated seals at the time drugs were administered 
and again two to six weeks later. Treatment levels for 
subsequent years were to be determined based on the 
number of female seals killed due to mobbing in the 
preceding year. 

With the exception of the removal of ten animals, 
the proposed field work was fully implemented in 
1992. No animals were removed in 1992 due to 
funding limitations. Although one animal died during 
treatment and three treated animals (two that were 
administered drugs and one treated with the placebo) 
were not resighted in 1992, the blood tests document
ed significant declines in testosterone levels of treated 
animals and no unexpected consequences were ob
served with regard to the behavior of treated animals. 
In 1992 three females (two adults and one subadult) 
died following mobbing incidents. In addition, four 
male seals (one adult, two subadults, and one juvenile) 
were found dead following mobbing-related injuries, 
and three other females (one adult and two subadults) 
that had been seen with mobbing-related injuries 
disappeared. 

Preliminary results of the 1992 field test were 
reviewed early in 1993 by the Recovery Team. Based 
on the results, the team recommended that the pro
posed field program be continued in 1993 as a matter 
of high priority. Given the known mobbing-related 
mortality of female seals in 1992, the protocol for 
1993 called for treating 50 male seals at Laysan Island 
with the testosterone-suppressing drug. The Service, 
however, was unable to fund the work in 1993, and 
thus no animals were treated or removed during the 
1993 field season. Population monitoring work on 
Laysan in 1993 documented no deaths due to mobbing 
but did report 24 injuries probably related to mobbing 
or male aggression. 

On 28-29 October 1993 the Service convened a 
group of experts to review information and research 

32 

plans concerning the mobbing problem. A representa
tive of the Commission participated in the meeting. 
Based on the information reviewed, the participants 
concluded that actions to address the mobbing prob
lem remained an urgent need and that efforts should 
be directed towards achieving a balanced sex-ratio at 
Laysan Island. The Service subsequently developed 
a proposal to remove ten adult male seals in 1994 and 
is considering transferring rehabilitated female pups 
taken from French Frigate Shoals to Laysan Island. 
The proposal was reviewed and endorsed by the 
Recovery Team at its 10-11 December 1993 meeting 
and, as of the end of 1993, it was the Commission's 
understanding that the Service would proceed to 
implement the proposal during the 1994 field season. 

Closure of the Kure Atoll LORAN Station 

In 1960 the Coast Guard established a LORAN 
navigation station on previously unoccupied Green 
Island at Kure Atoll. As noted above, Kure Atoll, 
located at the western end of the Northwestern Hawai
ian Islands chain, is one of the five major breeding 
sites for monk seals. In 1958 maximum beach counts 
at this location exceeded 100 animals. Following 
Coast Guard occupation, the number of seals on Kure 
began to decline steadily. Human disturbance of seals 
on beaches was considered a probable cause, and in 
the late 1970s steps were taken to limit beach access 
by station personnel. These measures were strength
ened early in the 1980s, and the decline slowed. 

As new navigation systems became operational in 
the 1980s and the LORAN station became out-dated, 
the Coast Guard announced plans in 1991 to close the 
Kure station at the end of 1992. Early in 1992 the 
Coast Guard accelerated its schedule and in the spring 
of 1992 began work to demolish most of the island's 
structures. All the demolition and clean-up work 
could not be finished in 1992, but in 1993 the process 
was completed and the island was returned to the 
State. All but one storage building was demolished, 
most building debris was buried, and additional 
hazardous debris and contaminated soils were re
moved for disposal off the island. A representative of 
the Service was placed on the island during demolition 
to ensure that prescribed steps were taken to avoid 
disturbing monk seals and other protected species. 



Chapter III - Species of Special Concern 

With the departure of the Coast Guard from Kure, 
the State of Hawaii resumed responsibility for the 
island. At the end of 1993 Kure was once again 
unoccupied and the potential for human disturbance 
was essentially eliminated as a threat to seals. 

Closure of Midway Island Naval Air Facility 

Midway is an atoll made up of two principal 
islands - Sand and Eastern Islands. It currently is 
not a major breeding site for monk seals although it 
may have been so in the past. Midway has a history 
of human occupation since the early 1900s, and 
human disturbance probably has been a critical factor 
limiting the atoll's seal population. The present 
colony of seals includes only a few tens of animals, 
and in recent years no more than one or two pups per 
year have been born there. 

In 1903 a trans-Pacific cable relay station was 
established at Midway and in 1935 it became a base 
for commercial trans-Pacific Clipper flights. On 4-6 
June 1942 it was the site of the Battle of Midway, a 
key U.S. naval victory in World War II considered to 
be the turning point in Pacific campaign. Since then, 
the Navy has used the Midway Islands as a naval air 
station. At times, more than 2,000 people have 
occupied Midway. Presently, about 200 people live 
there, most of whom are civilians under contract to 
the Navy to carry out base maintenance functions. 
Since 1988 the Fish and Wildlife Service has managed 
the atoll's wildlife resources under a cooperative 
agreement with the Navy. 

Early in 1993 the Navy announced its list of 
planned base closures, which included the Midway 
Islands Naval Air Facility. A critical issue of imme
diate importance in this regard is identifying and 
initiating work to clean up debris and other hazardous 
wastes left by years of use. In 1993 the Navy invited 
the Fish and Wildlife Service, the National Marine 
Fisheries Service, and other agencies to participate in 
planning for the environmental clean-up at Midway. 
At the end of 1993 this group was in the process of 
identifying clean-up priorities, and the Navy was 
connnitted to undertaking any environmental clean-up 
that may be required. 

The future of Midway is uncertain although the 
Fish and Wildlife Service has advised the Navy of its 
interest in having ownership of the atoll and surround
ing waters out to three miles transferred to the Service 
so it can continue to manage the area as the Midway 
Atoll National Wildlife Refuge. Such a transfer 
would give the Service primary jurisdiction over the 
atoll and confer the full force of protection under the 
National Wildlife Refuge Administration Act. The 
primary mission of the refuge would be to conserve 
and enhance wildlife resources, particularly endan
gered species and migratory birds. Other organiza
tions, however, including the State of Hawaii, have 
shown an interest in using the atoll for various pur
poses, including a fishery support base, resort devel
opment, and ecology-related tourism, or "eco-tour
ism." A "reuse committee" is expected to be con
vened in 1994 to make a decision on future ownership 
of the atoll. Transfer of the property would not take 
place until the environmental clean-up is completed. 

Headstart and Pup Rehabilitation Projects 

In 1981 the National Marine Fisheries Service 
began a headstart program to help reverse a decline in 
monk seal numbers at Kure Atoll. The program 
involved capturing newly weaned female pups born at 
Kure, maintaining them in a protective enclosure for 
several months, and then releasing them back into the 
wild. The program was designed to reduce a high 
mortality rate observed among seals at Kure during 
their first year of life and to balance the atoll's sex 
ratio, which had become strongly skewed towards 
males. The program continued from 1981 to 1991 
and was quite successful. No pups died in captivity 
and of the 33 pups released between 1981 and 1991, 
at least 21 animals were known to be alive in 1993. 

To supplement its headstart work, the Service also 
began a pup rehabilitation project in 1984. In this 
project, underweight female pups judged to have a 
low probability of survival in the wild were taken 
from French Frigate Shoals to rehabilitation facilities 
on Oahu and later returned to the wild at Kure. This 
project too was successful. Between 1984 and 1991, 
20 animals were rehabilitated and released at Kure, at 
least 12 of which were sighted alive in 1993. 
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Many of the females released at Kure through the 
headstart and pup rehabilitation programs have them
selves begun to breed and now produce most of the 
pups born in this colony. In addition, since initiating 
recovery work at Kure early in the 1980s, the mortali
ty of pups during their first year of life has declined 
dramatically. This appears to be due to improved 
efforts by Coast Guard personnel at the Kure LORAN 
station to prevent disturbance of seals on pupping 
beaches. Previously, disturbance may have caused 
young seals to spend greater amounts of time in the 
water where they were vulnerable to predation by 
sharks. The recovery work also has corrected the sex 
ratio that had been skewed towards males. 

For 1992 the Service decided to suspend both the 
headstart program and the release of rehabilitated pups 
at Kure Atoll and to shift efforts to the Midway 
Islands. The action, endorsed by both the Hawaiian 
Monk Seal Recovery Team and the Marine Manunal 
Commission, was taken in view of the substantial 
progress made over the past decade to restore the 
Kure seal colony, a decision by the Coast Guard to 
close and demolish its LORAN station at Kure during 
1992, and the gravely depleted status of the monk seal 
colony at Midway. 

Accordingly, in 1992, 24 underweight seals, 
including some two- and three-year-old animals, were 
collected at French Frigate Shoals for rehabilitation 
and eventual release at the Midway Islands. By the 
end of 1992 nine seals had been released at Midway 
and by early 1993 a total of 20 seals had been taken 
to Midway for release. However, by letter of 22 
March 1993, the Service advised the Commission that 
seven animals taken to Midway had died due to 
unknown causes and many of the other released 
animals had not been resighted. At that time, the 
Service had already collected some additional animals 
from French Frigate Shoals for scheduled release at 
Midway. In light of the unexpected setback, the 
Service proposed to release the animals at Kure, 
rather than Midway. In its letter, the Service stated 
that if survival rates at Kure were high, it would plan 
additional studies at Midway to assess possible factors 
that might have caused the unexpected high mortality. 

Of the 20 animals taken to Midway in 1992 and 
1993, only two animals were subsequently resighted 

in 1993. Of the remaining 18 animals, two died in 
pens at Midway before being released, five were 
found dead after release, and 11 disappeared. In light 
of the change in release plans, 14 animals were 
released at Kure in 1993 - seven in April, three in 
July, and four in September. As of the last field visit 
to Kure in September, all released animals were 
believed to be alive. 

In all, a total of 20 animals were taken from 
French Frigate Shoals in 1993 for rehabilitation, eight 
of which remained in captivity at the end of the year. 
At the end of 1993 consideration was being given to 
releasing rehabilitated pups at Laysan Island to help 
balance the skewed sex ratio thought to be contribut
ing to mobbing problems at that location. As of the 
end of 1993 the Commission had not been advised as 
to what studies were being considered to identify the 
cause of the unsuccessful release effort at Midway. 

Entanglement in Marine Debris 

Despite their remote location, the Northwestern 
Hawaiian Islands accumulate large amounts of lost and 
discarded fishing net, rope, line, and other entangling 
debris. Hawaiian monk seals, particularly pups and 
juveniles, frequently seek out and become entangled 
in such material. Although entangled animals often 
free themselves quickly, those that cannot are likely to 
die due to the loss of mobility essential for avoiding 
predators and catching food, increased energetic 
demand caused by drag, and/or injuries induced by 
the abrasion or constriction of attached debris. 

Field researchers visit the various islands and atolls 
for periods of a few days to a few months each year 
and record all observed entanglements. The data 
indicate entanglement rates vary from location to 
location and from year to year, and that they can 
reach significant levels. For example, based on 
observed entanglements and estimates of total popula
tion size at individual atolls, observed rates have been 
as high as 7.5 percent (5 of 67 animals) at Kure Atoll 
in 1988, 2.1 percent (7 of 331 animals) at Laysan 
Island in 1988, and 3.7 percent (8 of 217 animals) at 
Lisianski Island in 1992. As some animals probably 
become entangled and die before reaching shore or 
while researchers are not on the islands, observed 
rates are almost certainly below actual entanglement 
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rates. Since 1985 four animals are known to have 
died due to entanglement in debris. 

Observed entanglement incidents have increased in 
recent years. In 1992, 12 animals were observed 
entangled. In 1993 only five animals were seen 
entangled. However, overall sighting effort declined 
significantly and entanglement rates based on the 
number of camp days were comparable to rates seen 
in 1992. To mitigate entanglement effects, field 
researchers routinely disentangle animals, and in 1993 
researchers were able to remove debris from all five 
animals observed entangled. In addition, to reduce 
the threat posed by marine debris, researchers gather 
and destroy potentially hazardous debris found on 
island beaches during their field visits. As noted in 
Chapter VII, funding to help defray costs for freeing 
entangled monk seals and cleaning haulout beaches is 
provided by the Service's Marine Entanglement 
Research Program. 

As of the end of 1993 it was apparent that serious 
issues remain unresolved in the monk seal recovery 
program. The size of the Hawaiian monk seal popula
tion continued to decline; funding for even the highest 
priority recovery work (e.g., resolution of mobbing 
studies) was not being provided; a critical recovery 
task (i.e., translocating animals to Midway) had failed 
for reasons that were not apparent and it was unclear 
what was being done to clarify the problem; and work 
on other urgent tasks (e.g., restoring the shore protec
tion system at Tern Island and developing an adequate 
radio-tracking program) was proceeding at an unac
ceptably slow pace. The Commission plans to con
vene another Hawaiian monk seal program review 
during 1994 to examine these matters, identify needed 
responses, and help coordinate action. 

Steller Sea Lion 
(Eumetopias jubatus) 

Steller or northern sea lions inhabit coastal areas in 
the North Pacific Ocean from the Channel Islands off 
southern California through the Gulf of Alaska and 
Aleutian Islands to northern Hokkaido, Japan. In the 
United States, Steller sea lions are most abundant in 
the Aleutian Islands and Gulf of Alaska. 

Over the past three decades, Steller sea lions have 
declined substantially throughout most of their range. 
Declines of more than 90 percent have been observed 
at some major rookeries and haulout areas in the 
western Gulf of Alaska and eastern Aleutian Islands in 
the United States, and in Russia. These declines have 
occurred principally in the past ten years. 

Between 1985 and 1989, for example, sea lion 
counts in the eastern and central Aleutian Islands and 
the western and central Gulf of Alaska declined by 63 
percent. From 1989 to 1992 annual surveys were 
conducted throughout most of Alaska to monitor 
trends in counts at rookeries and major haulout areas. 
A summary of counts indicating trends in Steller sea 
lion numbers through 1992 is provided in Table 3. 
Trend surveys were not undertaken in Alaska in 1993; 
however, the Service plans to undertake a range-wide 
Steller sea lion population survey in 1994. 

The cause or causes of the decline are uncertain 
and a combination of factors may be involved. For 
most possible causes, data are insufficient to reliably 
assess their relative contributions to the declines. For 
instance, limited information collected in the central 
Gulf of Alaska indicates that decreased food availabili
ty may be one cause of the decline. This may be due 
to over-exploitation of important prey species, such as 
walleye pollock, which has been the target of large
scale fisheries in the Bering Sea and Gulf of Alaska. 
Food availability as well as suitability of sea lion 
habitat also may be affected by environmental change 
although data are not sufficient to fully evaluate this 
theory. 

Incidental take in commercial fisheries may also 
have played a role in the declines during the 1970s 
and 1980s. Studies of the incidental take of Steller 
sea lions in foreign and joint-venture fisheries in the 
U.S. Exclusive Economic Zone in the Bering Sea and 
North Pacific Ocean from 1966 to 1988 suggest that 
more than 20,000 animals were killed during this 
period. A much smaller number of animals were 
killed incidentally in fisheries outside of Alaska. 
Also, some sea lions have been shot by fishermen to 
protect gear and catch, but the extent to which this 
has occurred is unknown. 
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Table 3. Steller sea lion counts at rookeries and other major haulouts in the United States, Canada, and Russia 
'is: 
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Russia is: 
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Between 1959 and 1972 Steller sea lions were 
taken commercially in the eastern Aleutian Islands and 
Gulf of Alaska. This harvest resulted in the taking of 
more than 45,000 pups between 1963 and 1972. 
When tbe Marine Mammal Protection Act was passed 
in 1972, this harvest was terminated. (With regard to 
the commercial harvest, it is interesting to note that 
the sea lion population declined in areas where har
vests did not occur, and tbat declines in areas where 
harvests were undertaken did not occur until many 
years after tbe harvests.) Additional harvests, for 
which little or no data are available, occurred in 
British Columbia and the former Soviet Union. 

Steller sea lions continue to be taken for subsis
tence purposes by Alaska Natives. Based on a recent 
study by the Alaska Department of Fish and Game for 
the National Marine Fisheries Service, an estimated 
548 Steller sea lions were taken in 1992 by Alaska 
Natives. Most of those were taken in the Aleutian 
and Pribilof Islands. 

Several other factors may have played some role in 
tbe population decline. High levels of two environ
mental contaminants, PCBs and DDT, were identified 
in the blubber of two Steller sea lions in Alaska while 
levels of other toxic contaminants were found to be 
low. The National Marine Fisheries Service is 
conducting further tests on these contaminants. 

Steller sea lions also have been observed entangled 
in marine debris (largely packing bands and lost or 
discarded fishing gear) in Alaska waters. A survey of 
rookeries and haulout areas in the Aleutian Islands late 
in tbe 1980s, however, found fewer than ten entangled 
animals, suggesting tbat entanglement is not a serious 
problem. 

Disturbance by boats and aircraft and deliberate 
shooting and harassment at or near rookeries and 
haulout areas also have been documented. The extent 
to which this occurs is uncertain. Disturbed animals 
may stampede or otherwise vacate important habitat, 
possibly leading to the injury or abandonment of 
dependent pups. In cases of repeated disturbance, 
animals may permanently abandon important habitat. 

Finally, natural factors, such as predation by 
sharks and killer whales, parasites, disease, and 

natural changes in environmental conditions, also may 
playa role in sea lion population changes. 

The Steller Sea Lion Recovery Plan 
and Recovery Team 

In April 1990 the National Marine Fisheries 
Service established a Steller Sea Lion Recovery Team 
to prepare a recovery plan identifying tbe tasks 
necessary to stop and reverse tbe species' decline. 
The formation of the team coincided with the listing 
of Steller sea lions as threatened under the Endan
gered Species Act in an April 1990 emergency rule. 
A permanent rule for the designation was adopted by 
tbe Service in November 1990. 

As discussed in past annual reports, the Recovery 
Team prepared a technical draft recovery plan and 
circulated it for comment in March 1991. The plan 
recommended actions to reduce mortality, protect 
essential habitat, and enhance population productivity 
by monitoring and conserving the species' food 
supply. The Commission provided comments to the 
Service on the draft recovery plan in May 1991 and 
recommended tbatthe Service complete and adopt the 
plan as quickly as possible and immediately begin 
implementing it. The Service provided all comments 
to the Recovery Team and a revised draft recovery 
plan was completed by the team and forwarded to the 
Service in October 1991. 

In carrying out its work, the team also recom
mended in April 1991 that the National Marine 
Fisheries Service take actions to protect major Steller 
sea lion rookeries and haulout sites throughout the 
United States, Canada, and Russia. For sites within 
the United States, it recommended that the Service 
designate all tbe areas as critical habitat under the 
Endangered Species Act. With regard to sites outside 
U.S. jurisdiction, it recommended tbat tbe Service, 
through the Department of State, work with the 
Governments of Canada and Russia to protect Steller 
sea lion habitat. Three at-sea feeding areas also were 
recommended for critical habitat designation. During 
the summer of 1992 the Service and the Alaska 
Department of Fish and Game conducted aerial 
surveys of rookeries and haulout areas and found that 
Steller sea lion numbers were continuing to decline. 
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Steps to proceed with designating critical habitat, 
however, Were not taken by the Service until 1993 
(see below). 

The Marine Mammal Commission is not aware of 
any consultations between the United States and 
Canadian Governments regarding Steller Sea lion 
habitat protection issues. However, marine mammal 
scientists from the United States and Russia met late 
in 1993 under the auspices of the Agreement on 
Cooperation in the Field of Environmental Protection 
to discuss, among other issues, Steller sea lion re
search and management. At the meeting, U. S. and 
Russian researchers exchanged information about 
domestic measureS being taken in each country to 
protect Steller Sea lions and their habitat. 

On 7 January 1993 the Service announced the 
availability of the final Steller Sea Lion Recovery 
Plan, which incorporated most of the revisions sub
mitted by the Recovery Team in October 1991. The 
final plan also included criteria suggested by the 
Recovery Team for reclassifying Steller sea lions from 
threatened to endangered if sea lion numbers contin
ued to decline by a certain level in key areas. In its 
7 January Federal Register notice announcing the 
plan, however, the Service stated that the quantitative 
criteria in the plan for determining when the popula
tion deserved to be reclassified as endangered required 
"further analysis and discussion" before they could be 
applied. The Service therefore noted it had not 
adopted the section of the plan containing the criteria. 

One of the recovery plan tasks called for periodic 
meetings and support for the Steller Sea Lion Recov
ery Team. The team has met onCe since submitting 
the recovery plan in October 1991. That meeting 
took place on 11 November 1992 in conjunction with 
a meeting of the Service and the Alaska Department 
of Fish and Game to discuss Steller Sea lion research 
and management issues. Since that time, the Recov
ery Team has been inactive. By letters of 13 May and 
30 September 1993 the chairman of the Recovery 
Team wrote to the Service's Office of Protected Re
sources to request clarification of the Service's inten
tions with regard to future responsibilities of the 
Recovery Team. On 18 October 1993 the Marine 
Mammal Commission also wrote to the Service to 
express concern about the uncertain status of the 

Recovery Team. The Commission noted the recent 
information indicating that the Steller sea lion decline 
was continuing and recommended that the Service 
provide funds to reConVene the Recovery Team as 
soon as possible to re-examine the situation. 

At the Marine Mammal Commission's annual 
meeting in Galveston, Texas, on 17-19 November 
1993 representatives of the Service expressed their 
intent to reconstitute the Recovery Team to address 
the status of Steller sea lions under the Endangered 
Species Act (see below). To follow up on the Ser
vice's expressed intent, the Commission wrote to the 
Service on 1 December 1993 recommending that the 
Service consider the long-term role of the Recovery 
Team and provide continuing support for meetings 
and periodic updating of the recovery plan by the 
team. 

In its 16 December 1993 reply, the Service advised 
the Commission that it had chosen not to reConVene 
the original Recovery Team, but to instead maintain 
"a team of outside experts" to advise the Service on 
Steller Sea lion issues and recovery plan implemen
tation. The Service did not explain why the Recovery 
Team was inadequate to perform this role, but noted 
that members of the original Recovery Team may be 
called upon to participate in the new advisory team, 
and that coordination of the team would be the re
sponsibility of the Service's Steller Sea Lion Recovery 
Plan coordinator. The Service further noted that the 
coordinator would soon contact original Recovery 
Team members to determine their interest in continu
ing to advise the Service on Steller Sea Lion Recovery 
Plan implementation and that the need for additional 
team members would be evaluated by the Service. 

At the end of 1993 the Commission was reviewing 
the Service's actions and preparing recommendations 
concerning the status and role of the Recovery Team. 

Steller Sea Lion Critical Habitat Designation 

Initial steps to protect major sea lion rookeries in 
Alaska from human disturbance were taken by the 
Service on 26 November 1990 when it published final 
rules prohibiting the discharge of firearms within 100 
yards of a Steller sea lion. The rules also established 
no-entry buffer zoneS out to three nautical miles of 35 
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principal Steller sea lion rookeries in the Gulf of 
Alaska and Bering SealAleutian Islands area. With 
certain exceptions, no vessels are allowed to operate 
in the buffer areas. In 1992 the Service took further 
steps to protect sea lions in the Bering SealAleutian 
Islands area from the direct and indirect effects of 
trawling for groundfish. In its rules for managing this 
fishery, the Service established no-trawling zones out 
to 10 and 20 nautical miles around some of the area's 
rookeries. More recent efforts to protect rookeries as 
well as major haulout areas are discussed below. 

As noted above, the Steller Sea Lion Recovery 
Team recommended in April 1991 that the Service 
designate critical habitat for the Steller sea lion. In a 
1 April 1993 Federal Register notice the Service 
sought comments on proposed rules to do so. The 
proposal included (1) all Steller sea lion rookeries and 
major haulout areas in State and Federal waters off 
Alaska; (2) all rookeries in State and Federal waters 
off Washington, Oregon, and California; and (3) three 
aquatic foraging habitats within the core of the 
species' geographic range (one in the Gulf of Alaska 
and two in the Bering SealAleutian Islands area). 

The Service noted in its 1 April notice that Steller 
sea lion rookeries and haulout sites occur throughout 
the animal's range, that the location of rookeries and 
haulout areas changes little from year to year, and that 
they are among the best known Steller sea lion habi
tats. Given these factors, and the fact that these areas 
are known to be used by the animals on a regular 
basis for pupping and mating activities, the Service 
recognized them to be essential to the conservation of 
the Steller sea lion and therefore appropriate for 
critical habitat designation. On 27 August 1993 the 
Service published a final rule in the Federal Register 
designating critical habitat for Steller sea lions. The 
final rule made no changes to the designation initially 
proposed on 1 April and was consistent with the areas 
initially proposed by the Recovery Team. 

Status Under the Endangered Species Act 

In a 1 November 1993 Federal Register notice, the 
Service announced that it was initiating a status review 
of the Steller sea lion to evaluate whether the con
tinuing decline throughout much of the species' range 
justifies reclassifying it from threatened to endangered 

under the Endangered Species Act. The notice made 
no mention of the reclassification criteria recommen
dation developed by the Recovery Team and included 
in the final recovery plan. 

The criteria recommended by the Recovery Team 
stated that if the trend count of adult and juvenile 
animals in the Kenai-Kiska area declines to a point 
greater than 17 percent but less than 25 percent of the 
benchmark value of 90,000 animals, the species 
should be listed as endangered if one or more of the 
following situations exists: 

• The Kenai-Kiska adult-juvenile trend count declines 
by at least ten percent over three or more consecutive 
survey years; 
• The overall pup production index (count data 
combined in two-year blocks) in the Kenai-Kiska area 
declines by ten percent over the count in the previous 
two-year block; or 
• The number of animals declines by at least ten 
percent over a three-year period since 1989 in three or 
more of the six other regions (Russia, western Aleu
tians, eastern Gulf of Alaska, southeast Alaska, 
British Columbia, and California-Oregon-Washing
ton). 

In deferring adoption of these criteria, the Service 
expressed concern that they were based on small, 
short-term changes that only reflect stochastic variabil
ity rather than long-term trends. The notice also 
failed to indicate whether the Service intended to 
solicit the views of the Recovery Team for the pur
poses of reevaluating the sea lion's status. 

As mentioned above, another range-wide survey of 
Steller sea lion rookeries and haulout areas is planned 
for June 1994. At the end of 1993, review of the 
species' status was still underway, and it was the 
Commission's understanding that the Service plans to 
defer a final decision on reclassification pending 
analysis of the results of that survey. 

Interactions with Connnercial Fisheries 

In a 23 April 1993 letter from a member of the 
North Pacific Fisheries Management Council's Scien
tific and Statistical Committee, it was brought to the 
attention of the Marine Mammal Commission that a 
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correlation may exist between the decline of Steller 
sea lions and the decline in stocks of Atka mackerel in 
the Bering Sea and Gulf of Alaska. The letter con
tained supporting information which the Commission 
forwarded to the Service in a 30 April 1993 letter. In 
its letter the Commission also requested information 
on the status of funding for Steller sea lion research 
and management activities for the remainder of 1993 
and for 1994. 

The Service's 4 June 1993 reply did not respond to 
the query concerning the Service's views regarding 
the possible effects of the Atka mackerel fishery on 
Steller sea lion food supplies and the decline of the 
Steller sea lion population. It did list a number of 
research and management tasks of varying levels of 
priority, but did not provide funding projections for 
1993 or 1994. Several of the listed tasks and assigned 
priorities differed with those set forth in the Steller 
Sea Lion Recovery Plan. 

By letter of 1 November 1993 the Commission, in 
consultation with its Committee ofScientific Advisors, 
responded to the Service, noting these points. It again 
requested the Service's views regarding possible 
correlations between the Atka mackerel fishery and 
the Steller sea lion declines in the Bering Sea and Gulf 
of Alaska. It also asked why tasks and priorities 
identified in the Service's 4 June letter differed from 
those in the final recovery plan. In this regard, the 
Commission advised the Service that, in order to fully 
understand the status of the Steller sea lion research 
and management programs for Fiscal Years 1993 and 
1994, it would need to review a complete list of 
research and management tasks, results realized 
through the Service's efforts, estimates of the funding 
allocated to each task, and projections of activities, 
priorities, and funding for 1994. The Commission 
further noted that the Steller Sea Lion Recovery Team 
had not been asked to reassess priorities in the recov
ery plan even though the Service had apparently found 
it necessary to do so, and requested that the Service 
advise it as to why the team had not been consulted. 

Finally, to help clarify the potential relationship 
between the declining sea lion population and the 
recent expansion of fisheries for Atka mackerel and 
walleye pollock in the Bering Sea and Gulf of Alaska, 
the Commission recommended that the Service expand 
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telemetry research to identify at-sea sea lion feeding 
areas and to identify by scat collections and analyses 
the diets of different age and sex classes of sea lions 
at different areas at different times of the year. 

On 1 December 1993 the Service responded to the 
Commission's follow-up letter. In the Gulf of Alaska 
and the eastern Bering Sea, the Service noted that 
Atka mackerel had not been abundant for many years, 
and this seemed unlikely to have been a cause for 
recent declines. In the central and western Aleutian 
Islands, the Service noted that Atka mackerel stocks 
had increased substantially in recent years and were at 
high levels; scat analyses for adult sea lions in that 
area indicate Atka mackerel are a major prey species; 
the area's Atka mackerel fishery has been relatively 
small; and Steller sea lions numbers have continued to 
decline despite the large Atka mackerel stock. Based 
on this information, the Service expressed the view 
that effects of the Atka mackerel fishery on Steller sea 
lions in the central and western Aleutian Islands seem 
likely to have been small, except perhaps at two areas 
(i.e., near the Delarof Islands and between Sequam 
and Umnak Islands) where the small Atka mackerel 
fishery has been focused. 

The Service also noted that satellite telemetry 
studies on Steller sea lions had been conducted in 
1993 and would be continued in 1994 although it was 
not clear how many animals had been or would be 
tagged. With respect to the suggestion regarding 
experimental fishery closures for Atka mackerel and 
walleye pollock, the Service noted that the approach 
merited further discussion, but that there were a 
number of difficulties in designing such an experi
ment. At present, it noted that the 10 and 20 nautical 
mile no-trawling zones around some rookeries could 
be considered as experimental closures within an 
adaptive management context. The Service also 
provided a March 1993 cost breakdown of Steller sea 
lion research proposed to be undertaken during 1993. 
The Commission's inquiry as to why the Recovery 
Team was not asked for its advice on setting new task 
priorities was not addressed. 

At the end of 1993 the Commission was reviewing 
the Service's response and accompanying information. 
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Sea Lion Rock 

Sea Lion Rock is a small exposed reef on the outer 
coast of Washington. It lies within the boundaries of 
the Copalis National Wildlife Refuge, the Washington 
Islands Wilderness Area, and the Olympic Coast 
National Marine Sanctuary, which is pending designa
tion. It is a seasonal haulout for Steller sea lions, 
California sea lions, and harbor seals and a roosting 
site for many species of seabirds. 

Sea Lion Rock was used during World War II and 
again from 1949 until 1993 by the Navy as a practice 
bombing site for Navy pilots. From 1949 until 1993 
the Navy's bombing activities were authorized under 
a letter of permission granted by the Department of 
the Interior, which owns and manages the Copalis 
Refuge. The Commission has opposed the use of Sea 
Lion Rock for such purposes, citing the island's use 
by wildlife species protected under the Marine Mam
mal Protection Act, the Endangered Species Act, and 
the Migratory Bird Act, as well as its status as part of 
a national wildlife refuge and wilderness area. On a 
number of occasions beginning in 1991 it recommend
ed that the Navy cease all bombing activities at the 
site. The Commission also recommended that the 
Department of the Interior suspend the Navy's permis
sion to use the island. Both the Navy and the Interior 
Department responded that, due to national security 
interests and the lack of suitable alternatives, Sea Lion 
Rock was essential for Navy training activities. 

In October 1992 several environmental organiza
tions filed suit in the U.S. District Court for the 
Western District of Washington against the Depart
ment of the Interior, the Fish and Wildlife Service, 
and the Navy, challenging the Navy's use of the 
island and the Interior Department's letter of permis
sion. The plaintiffs sought to halt all practice bomb
ing on Sea Lion Rock by enjoining the Department of 
the Interior and the Fish and Wildlife Service from 
allowing the Navy to use Sea Lion Rock for such 
purposes and by enjoining the Navy from taking 
marine mammals without a permit under the Marine 
Mammal Protection Act. 

Before the court could issue a ruling, however, the 
Navy announced that it would stop using Sea Lion 
Rock as a practice bombing site. In a 17 March 1993 

press release, the Navy stated that its "decision to 
discontinue operations (at Sea Lion Rock) is based on 
force downsiZing considerations" that led to the 
decision that the island was no longer critical to Navy 
training activities. The press release further stated 
that the decision was permanent and that, due to the 
fact that only inert ordnance had been used at Sea 
Lion Rock, no explosives were left at the site and no 
environmental clean-up was warranted. 

On 19 May 1993 the Commission wrote to the 
Department of the Interior to recommend that the it 
formally revoke the 1949 letter of permission to the 
Navy. On 18 August 1993 the Secretary of the 
Interior wrote to the Acting Secretary of the Navy 
formally rescinding the 1949 letter granting the Navy 
permission to use Sea Lion Rock as a practice bomb
ing site. On 3 June 1993 the Commission also wrote 
to the Navy expressing its support of the decision to 
terminate practice bombing at Sea Lion Rock. 

At the end of 1993 the lawsuit concerning Sea Lion 
Rock, although settled substantively, was still active 
pending a determination regarding payment of legal 
fees. 

Harbor Seal in Alaska 
(Phoca vitulina) 

Harbor seals inhabit temperate and subarctic 
coastal waters of the North Pacific and North Atlantic 
Oceans and contiguous seas. In the North Pacific, 
they occur nearly continuously along the shoreline and 
nearshore islands from San Ignacio Lagoon, Mexico, 
north through southeastern Alaska, west into the 
Bering Sea and Aleutian, Commander, and Kuril 
Islands, and south to Hokkaido, Japan. Harbor seals 
haul out along the shoreline and on ice, especially 
when pupping (May-June) and molting (August
October). Harbor seals feed on diverse prey including 
walleye pollock, octopus, capelin, eulachon, herring, 
Pacific cod, and salmon. 

In the early 1970s approximately 270,000 harbor 
seals were estimated to occur in Alaska coastal 
waters. There is no current statewide estimate; 
however, recent regional surveys indicate substantial 
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population declines in south-central Alaska from
 
Tugidak Island eastward into Prince William Sound
 
and at Nanvak Bay into the Bering Sea. Numbers
 
appear stable in southeastern Alaska and in Bristol
 
Bay. Elsewhere, baseline data are insufficient to
 
detect population trends.
 

Population Decline 

The decline in harbor seal numbers in south-central 
Alaska is of major concern. Tugidak Island in the 
central Gulf of Alaska, believed to have had one of 
the largest concentrations of harbor seals in the world, 
has had a 92 percent decline in mean counts during 
the molting season, from 6,919 animals in 1976 to 
571 animals in 1992. In Prince William Sound, seal 
counts declined by more than 50 percent from 1984 to 
1992. Reasons for the decline are unknown, but may 
be due to any or a combination of factors, including 
natural population cycles, reduced habitat or habitat 
carrying capacity, disease, predation, past commercial 
harvesting, subsistence take by Natives, fishery
related mortality, entanglement in marine debris, 
pollution, and emigration to other areas. 

With regard to natural population cycles, reliable, 
long-term population data are not available for harbor 
seals so the existence or extent of normal population 
fluctuations is unknown. It also is not known if the 
high numbers of seals occurring in some areas in the 
1960s and early 1970s were normal and could be 
sustained or if they were abnormally high. 

Increased commercial fishing catches in the Gulf of 
Alaska have undoubtedly affected the composition and 
abundance of fish available to harbor seals. In terms 
of carrying capacity, whether this has affected the 
survival or reproductive success of seals is unknown. 
The similarity between the harbor seal and the Steller 
sea lion declines in Alaska, and the fact that the 
Steller sea lion decline appears related to nutritional 
factors, suggest that the harbor seal decline may also 
be food-related. Changes to other important habitat 
components, caused either naturally or by humans, 
also may affect harbor seal numbers. 

Changes in the availability of suitable habitat, due 
to natural or human causes, may affect the distribution 
and number of harbor seals. Examples include re
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duced glacial ice for hauling out and bearing pups, 
displacement of seals by walruses in Bristol Bay, and 
effects of human disturbances resulting from coastal 
industrial development and population increase. 

Disease can increase mortality and reduce recruit
ment, as has occurred elsewhere in harbor seal 
populations (e.g., a large die-off of harbor seals in the 
North Sea in 1988 due to phocine distemper virus, a 
morbillivirus). However, obvious signs of disease, 
including observations or collections of unusual 
numbers of sick and dying seals, have not been 
reported in Alaska. More subtle effects of disease, 
such as reduced reproductive success or winter 
mortality of young, are more difficult to detect. 

Killer whales, sharks, and perhaps eagles and bears 
may eat seals, but the magnitude and effect of such 
predation are unknown. It also is not known if 
predation has increased enough in recent years to have 
contributed to the decline. 

On a commercial level, harbor seals were harvest
ed intensively in the 1960s and 1970s for pelts. A 
projection of the effect of those harvests on the 
Tugidak Island population indicates that seal numbers 
should have stabilized after 1972 and begun to in
crease by about 1978. It is therefore unlikely that 
much of the recent decline can be attributed to com
mercial harvesting. It is possible that harbor seal 
numbers at Tugidak Island were reduced by commer
cial sealing and have failed to recover for other 
reasons since the harvest was suspended. 

Native subsistence harvests of harbor seals have 
been and remain important for many coastal commu
nities. Harvests in most areas have been relatively 
low and are unlikely by themselves to have caused the 
seal population decline. Subsistence harvests, howev
er, may affect local stocks of seals and may slow 
recovery in some areas. The National Marine Fisher
ies Service has contracted with the Alaska Departtnent 
of Fish and Game for a survey of Native households 
to collect information on the subsistence take of 
harbor seals and Steller sea lions. The results indicate 
Alaska Natives took an estimated 2,867 harbor seals 
in 1992, with a 95 percent confidence range of 
between 2,317 and 3,677 animals. Of these, 11.9 
percent were reported as struck and lost and 88.1 
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percent were recovered. Tlingit and Haida hunters in 
southeastern Alaska took 58.3 percent of the statewide 
total. Hunters reported taking about twice as many 
males as females and taking primarily adult males. 
Harbor seals were taken in all months of 1992, with 
peaks during October-December and a low in June. 

Mortality related to fishing occurs when harbor 
seals are caught in fishing gear and when they are 
shot by fishermen to protect their catch or gear. The 
level of this mortality has not been well documented 
but appears to be decreasing based on studies in 
Prince William Sound in 1978, 1988, and 1990. The 
current level is probably not great enough to be 
responsible for the decline. 

Harbor seals entangled in lost and discarded fishing 
gear and other types of marine debris are seldom 
seen, indicating that entanglement is not a serious 
problem. However, if significant entanglement occurs 
whereby seals die at sea, adverse effects of entangle
ment may be greater than is believed. 

With regard to pollution, organchlorines, particu
larly PCBs, can affect the reproductive success in 
harbor seals. Levels of organchlorines and heavy 
metals appear to be low and not a problem in harbor 
seals. Some harbor seals died in Prince William 
Sound as a result of the Exxon Valdez oil spill, and oil 
pollution may have contributed somewhat to the 
decline in other areas. 

One additional causative factor could be emigration 
of animals. Harbor seal population declines have 
occurred across large areas in the Gulf of Alaska 
without any evidence of population increases in 
adjacent areas. It is therefore unlikely that the popu
lation declines are due to emigration. However, 
factors such as displacement of seals by walruses, 
receding of glacial ice, and oil spills may cause 
redistribution of seals and local declines in numbers. 

Population Assessment Studies 

In 1991 the National Marine Fisheries Service 
began a population assessment program to obtain a 
minimum population estimate for Alaska harbor seals 
to use for calculating the potential biological removal. 
Bristol Bay, the Gulf of Alaska, and Prince William 

Sound were surveyed in 1991-1992, and southeastern 
Alaska was surveyed in 1993. Studies in 1993 
consisted of repetitive aerial photographic surveys 
from ten airplanes flying simultaneously at low tide. 
Counts of seals from photographs will be available 
early in 1994. An aerial survey of the Aleutian 
Islands in 1994 will complete the harbor seal surveys. 
Studies to obtain a correction factor for animals not 
seen during surveys will be conducted in southeastern 
Alaska by determining the haulout patterns of seals 
fitted with VHF radio transmitters. 

Alaska Harbor Seal Species Account 

In 1988 the Marine Mammal Commission pub
lished a review of current information on the biology, 
ecology, and status of harbor seals in Alaska as part 
of a report on ten species of Alaska marine mammals 
(see Appendix B, Lentfer 1988). Because of the 
continued harbor seal population decline and the need 
for current information on population status and for 
research and management recommendations, the 
Commission contracted in 1991 for an update of the 
1988 account. The updated account was finalized late 
in 1993 and will be published early in 1994. Informa
tion and recommendations presented in the account 
have been considered in the development of a conser
vation plan for harbor seals in Alaska (see below). 

Harbor Seal Conservation Plan 

As background for an Alaska harbor seal conserva
tion plan, the National Marine Fisheries Service in 
1992 conduced a harbor seal status review. Also, in 
1992 the Service contracted with a marine mammal 
specialist at the University of Alaska to prepare a 
draft harbor seal conservation plan. A draft plan was 
completed and distributed to a limited group of 
reviewers in December 1993. The Service will decide 
early in 1994 how the plan will be finalized. 

Northern Fur Seal 
(Callorhinus ursinus) 

Northern or North Pacific fur seals occur through
out the North Pacific Ocean, along the Pacific Rim 
from California to Japan and in pelagic waters (Figure 
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2). Major breeding locations occur on Robben Island 
and the Kuril Islands in the Okhotsk Sea, on the Com
mander Islands in the western Bering Sea, and on the 
Pribilof Islands in the eastern Bering Sea. The 
species' largest breeding colonies are on St. Paul and 
St. George Islands in the Pribilof Islands. The seals 
on these V.S. islands represent about three-fourths of 
the global population of northern fur seals, and 99 
percent of northern fur seals in V.S. waters. Small 
breeding populations are also found on Bogoslof 
Island in the southern Bering Sea and San Miguel 
Island off the southern California coast. Throughout 
their North American range, northern fur seals are 
known to feed mostly on small fishes and squids. 

By the late 1800s northern fur seal numbers had 
declined dramatically and a pelagic harvest, largely 
for pelts, was threatening the economic as well as the 
biological viability of the species. The nations 
interested in harvesting fur seals therefore developed 
and signed the Fur Seal Treaty in 1911, prohibiting 
pelagic harvesting and establishing arrangements for 
sharing pelts taken from land-based harvests, which 
occurred largely in the Pribilof Islands. The 1911 
Treaty lapsed during World War II, and in 1957 an 
Interim Convention for the Conservation of North 
Pacific Fur Seals was adopted. Fur seal harvests were 
managed under a series of protocols extending the 
Interim Convention until it lapsed in 1984. At that 
time management authority for fur seals in V. S. 
waters reverted to domestic law under the authority of 
the Marine Manunal Protection Act and the Fur Seal 
Act, and commercial harvesting was prohibited. 

Current Population Status 

The PribiiofIslands fur seal population is believed 
to have approached its historic high, estimated at 2-3 
million animals, as recently as the early 1950s. Since 
that time, however, the number of pups born each 
year and the estimated population size have declined 
substantially. Population estimates from 1983 placed 
the number of seals on the Pribilof Islands at about 
877,000 animals, indicating a decline in the popula
tion of more than 50 percent. In 1988 the population 
was designated as depleted under the Marine Manunal 
Protection Act. Counts of pups born show no further 
decline since 1981 on St. Paul Island but a continued 
slow decline on St. George Island. Data from 1992 
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indicate that the total Pribilof Islands population has 
increased to slightly less than one million animals. 
This appears to be due primarily to an increase in the 
number of male fur seals resulting from the cessation 
of the commercial fur seal harvest in 1984 (see below 
for further discussion of the fur seal harvest). 

Causes of the observed declines since the late 
1950s are only partly understood. As discussed in 
past annual reports, several factors appear to have 
contributed to the decline and subsequent weak 
recovery of northern fur seals. A principal cause is 
thought to have been the harvest of more than 
300,000 female fur seals between 1956 and 1968. 
This is believed to have been a major factor through 
the early 1970s, but does not explain the continued 
decline in later years. 

From the mid-1970s through the early 1980s, 
observed annual declines of fur seals in the Pribilof 
Islands ranged from 4-8 percent and appeared largely 
to be due to juvenile mortality during the first years 
of life at sea. Several other factors may have contrib
uted to this phase of the decline. One of the principal 
causes appears to have been entanglement of fur seals 
in marine debris, particularly net fragments and 
packing bands. Direct evidence of entanglement 
mortality is sparse because only animals entangled in 
small fragments would survive long enough to reach 
shore. However, some analyses suggest that as many 
as 50,000 fur seals were killed at sea annually by 
entanglement in net debris in the late 1970s. 

Another factor during this period may have been 
incidental take in high seas driftnet fisheries in the 
North Pacific Ocean. These fisheries expanded rapid
ly in the late 1970s and continued through the end of 
1992, when a global moratorium on high seas driftnet 
fishing took effect. Data on the number of fur seals 
taken in these fisheries prior to 1989 are almost non
existent. Data collected through monitoring programs 
in 1989 and 1990, however, indicate that nearly 5,000 
fur seals may have been taken in the Japanese squid 
driftnet fishery alone during those two years. It is 
estimated that in 1990 the Korean and Taiwanese 
large-mesh fisheries took 147 and 206 animals, 
respectively. 
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Figure 2. Range and breeding islands of the northern fur seal 

A third factor in the decline may be a reduction of 
the fur seal's prey base in the North Pacific Ocean 
and/or the Bering Sea. Although fisheries in these 
areas generally do not take the same size fish as those 
eaten by seals, they do compete for the same species 
(e.g., walleye pollock and herring in the Bering Sea 
and Gulf of Alaska). Variations in abundance of these 
prey species may be due to a variety of human-caused 
or natural factors (e.g., climate change) that may have 
an effect on fur seal survivorship or reproduction. 

Other possible factors in the fur seal decline since 
the late 1950s include coastal development and distur
bance on land, toxic contaminants, disease, and 
possibly predation. There are few conclusive data to 
suggest that these have been significant. 

Subsistence Harvest 

As noted above, commercial harvesting of fur seals 
has been prOhibited on the Pribilof Islands since 1984. 
Prior to that time Aleut residents of the Pribilof 
Islands used meat and other parts of animals taken in 
the commercial harvest for food and other purposes. 

To meet these needs following the end of the commer
cial harvest, Aleuts have continued a limited subsis
tence harvest of juvenile male fur seals during the 
summer months. 

The subsistence harvest is regulated by the Nation
al Marine Fisheries Service under authority of the Fur 
Seal Act and the Marine Mammal Protection Act. As 
discussed in past annual reports, each year the Service 
estimates the number of seals needed for subsistence 
purposes by Native residents of the Pribilof Islands 
using, in part, harvest figures from the preceding 
year. On 14 June 1993 the Service published in the 
Federal Register its proposed estimates of take levels 
for the 1993 Pribilof Islands fur seal subsistence 
harvest. The Service estimated that Native subsis
tence needs in 1993 would be met by a take of be
tween 281 and 500 seals on St. George Island and 
between 1,645 and 2,000 seals on St. Paul Island. 
These figures, the same as those for 1992, were 
published in final form in the Federal Register on 6 
August 1993. 
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Table 4. Subsistence harvest levels for northern fur seals in the Plibilof Islands, 1985-19931 

1985 1986 1987 1988 1989 1990 1991 1992 1993 

St. Paul 3,384 1,299 1,710 1,145 1,340 1,077 1,645 1,482 1,518 

St. George 329 124 92 113 181 164 281 194 319 

Total 3,713 1,423 1,802 1,258 1,521 1,241 1,926 1,676 1,837 

I Data provided by the National Marine Fisheries Service, Alaska Region. 

During the 1993 subsistence harvest, Aleut 
Natives harvested 1,518 seals on St. Paul Island 
and 319 seals on St. George Island (Table 4). 
The number of seals taken on St. George in 1993 
was substantially higher than the 1992 harvest 
total (194 seals), and was the highest number 
taken since 1985, the first year after the commer
cial harvest ended. The reasons for the increase 
are not known, but may reflect an increase in the 
island's Aleut population, an increase in the 
number of freezers and meat storage capacity on 
the island, and/or a revival of interest in tradi
tional Aleut culture. Harvest levels on St. Paul 
increased slightly from 1992 levels, but remained 
below the lower bound of the estimated range of 
subsistence levels projected by the Service. 

Northern Fur Seal Conservation Plan 

On a number of occasions from 1984 to 1986 
the Marine Mammal Commission recommended 
to the National Marine Fisheries Service that the 
Pribilof Islands fur seal population be designated 
as depleted under the Marine Manunal Protection 
Act. In 1985 the Commission also recommended 
that the Service prepare a conservation plan, 
similar to recovery plans required for species 
listed under the Endangered Species Act, to help 
identify and direct priority research and man
agement actions needed to restore the population. 

Although the Service designated the northern 
fur seal as depleted in 1988, it took no action to 
develop a conservation plan for the species. In 

part for this reason, Congress amended the 
Marine Mammal Protection Act in 1988 to 
require that conservation plans be developed for 
all species designated as depleted and specifically 
required that the Service develop a conservation 
plan for northern fur seals by 31 December 1989. 

A draft fur seal conservation plan was not 
completed by the Service until March 1990. As 
described in previous annual reports, the Com
mission reviewed the draft and found that it failed 
to adequately address management actions needed 
to restore the fur seal population. The Commis
sion therefore recommended that the Service 
substantially revise the plan. In October 1992 the 
Service completed and forwarded a revised plan 
to the Commission for comment. The Commis
sion, in consultation with its Committee of Scien
tific Advisors, reviewed the revised draft and 
commented to the Service on 11 November 1992. 

By letter of 12 October 1993 the Service 
provided the Commission with copies of a fmal 
conservation plan for the northern fur seal. The 
plan was much improved and now provides a 
useful basis for guiding research and management 
activities. Among other things, it includes back
ground information on the status of the northern 
fur seal and outlines actions to restore the fur seal 
population to its optimum sustainable population 
level. The plan's objectives are two-fold: (1) to 
continue and, as necessary, expand research or 
management programs to monitor population 
trends and detect natural or human-related causes 
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of changes in the Pribilof Islands population and 
habitats essential to northern fur seals throughout 
their range; and (2) to assess and avoid or miti
gate possible adverse effects of human-related 
activities on or near the Pribilof Islands and other 
habitats essential to northern fur seals throughout 
their range. 

The plan also provides an implementation 
schedule and step-down outline to guide imple
mentation of tasks delineated in the plan. Priori
ty research and management tasks include moni
toring population status and trends; monitoring 
the health and condition of individual animals and 
the vital life history parameters (e.g., age-specific 
reproduction and mortality); assessing and evalu
ating the causes of mortality; assessing and 
minimizing the effects of disturbance on fur 
seals; investigating feeding ecology and factors 
affecting energetic requirements; investigating 
relationships between fur seals, fisheries, and fish 
resources; identifying natural ecosystem changes; 
and coordinating conservation efforts with other 
agencies and countries. 

On 25 October 1993 the Commission respond
ed to the Service, noting that completion of the 
plan was a significant step forward, that it was 
reassuring to learn that the Service was moving 
ahead to meet its obligations constructively, and 
that it looked forward to being advised about the 
actions that would be taken to implement the plan 
when Service representatives met with the Com
mission at the Commission's annual meeting on 
17-19 November in Galveston, Texas. During 
the course of the Commission's meeting, Service 
staff briefly reviewed recent research and man
agement plans. The Commission was advised 
that, due to funding constraints, the Service 
planned no field work for fur seals in Alaska 
during 1994. 

The absence of funding for even the highest 
priority research identified in the Service's 
conservation plan for fur seals is a major disap

pointment, and in 1994 the Commission hopes to 
work with the Service to address this deficiency 
and proceed with actions necessary to carry out 
priority tasks outlined in the conservation plan. 

Saimaa Seal 
(Phoca hispida saimensis) 

The Saimaa seal, a subspecies of the ringed 
seal, is found only in Lake Saimaa in Finland. 
The seals are believed to have been isolated in 
this freshwater lake since the last glaciation some 
8,000 years ago. The population is thought to be 
divided into as many as four subpopulations 
around the lake. This division may limit genetic 
exchange and thus the variability and adaptive 
capacity of the subspecies. The overall reproduc
tive rate of Saimaa seals, estimated at 15 percent, 
is low compared to that of other ringed seals. 

Threats to this subspecies include interactions 
with fisheries, habitat alteration and loss, pollu
tion, and disturbance from boat traffic and tour
ism. The Saimaa seal, the Hawaiian monk seal, 
and the Mediterranean monk seal are the three 
pinniped species listed by the mCN-The World 
Conservation Union as endangered. 

By the mid-1950s Saimaa seals numbered 
about 40 animals, and in 1955 the Finnish Gov
errnnent established a prohibition on direct hunt
ing of the seals. However, interactions with 
Lake Saimaa fisheries led in the 1960s to the 
issuance of permits to shoot the animals in certain 
fishing areas with high seal populations. In 1971 
the population was estimated at 250 animals. 
The current population size is estimated at 160
180 animals. 

Despite further conservation efforts, the 
Saimaa seal population has declined significantly 
since the early 1970s, with the largest decline 
occurring in the southern part of the lake. In 
1982 fishing restrictions were established around 
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pupping areas to reduce incidental entanglement 
in fishing gear. At that time only 16-22 pups 
were being born each year, and as many as 6-9 
were being killed annually in interactions with 
fishing gear. In recent years, fewer pups have 
died from entanglement in areas where fishing 
has been limited. Three of the subspecies' eight 
known pupping areas also have been designated 
natural parks. Some pupping areas appear to 
have been abandoned because of human distur
bance, including activities such as fishing and the 
construction of summer homes nearby. 

An additional threat to the subspecies' survival 
is the lowering of lake water levels by hydroelec
tric powerplants. During the winter, both breed
ing and non-breeding Saimaa seals normally 
construct lairs on the ice along the lake's edge. 
The lairs are usually located just at the waterline 
and partially on shore. While the water level 
naturally drops 15-30 cm, an additional human
induced reduction can drop the water level as 
much as 50 cm and cause the collapse of some 
lairs, leading to exposure and sometimes the 
death of pups. 

High concentrations of heavy metals and 
organochlorines have been found in Saimaa seal 
tissues. Although no direct link between pollu
tion and the population decline has been demon
strated, it is reasonable to assume that pollution 
is not benefitting the animals. Additionally, it is 
not believed that disease, predation, or over
utilization by humans is contributing to the 
subspecies' decline. 

On 18 December 1992 the National Marine 
Fisheries Service proposed listing the Saimaa seal 
as endangered under the Endangered Species Act. 
The action was intended to help focus internation
al attention on the plight of this seal and to 
encourage funding and support for its conserva
tion. All comments received by the Service 
expressed support for the proposed listing, and on 
6 May 1993 the Service published a final rule 

listing the Saimaa seal as endangered. The rule 
became effective 7 June 1993, bringing to six the 
number of seal species listed as endangered or 
threatened under the Act (see Table 1). 

Pacific Walrus 
(Odobenus rosmarus divergens) 

The walrus, one of the world's largest pinni
peds, is the only species in the family Odobeni
dae. It is composed of at least two recognized 
subspecies, the Atlantic walrus (0. r. rosmarus) 
and the Pacific walrus. The latter is confined 
principally to the Bering and Chukchi Seas 
between the United States and Russia (Figure 3). 

Most Pacific walruses migrate between the two 
seas with seasonal movements synchronized by 
the advance and retreat of the sea ice. Between 
January and March, when the pack ice reaches its 
maximum extent, walruses are confined to the 
Bering Sea principally south and west of St. 
Lawrence Island and south and east of Nunivak 
Island. By August most animals have moved 
north into the Chukchi Sea between Harrison Bay 
on the north coast of Alaska, and waters east of 
Wrangel Island off the northeast coast of Russia. 
However, some animals, mostly adult males, 
remain year-round in the Bering Sea, principally 
along the Russian coast from the northern Kam
chatka Peninsula to the Bering Strait and in 
Bristol Bay. 

Joint U.S.-Soviet surveys in 1975, 1980, and 
1985 produced population estimates of 221,360, 
246,140, and 232,518 animals, respectively. 
Because of difficulties in accounting for factors, 
such as the proportion of animals underwater and 
not visible to observers at the time of the survey, 
the estimates of population size are considered to 
be conservatively low. Analytical limitations 
inherent in these surveys also limit their use in 
analyzing recent population trends. 
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Figure 3. Range of the Pacific walrus 

A similar range-wide survey in 1990 produced an Subsistence Harvests of Walruses 
estimate of 201,039 animals, but due to abnormal ice 
conditions, the survey was not considered comparable Pacific walruses are an important subsistence 
to previous surveys. Thus, while the 1990 survey resource for Native residents in certain parts of Alaska 
verified that walruses are still numerous, it is not as well as in Russia. Among other uses, walruses 
clear whether their numbers have been increasing, provide meat, oil for food and fuel, and raw materials 
decreasing, or stable over the past 20 years. for building boats and making rope. They also 

provide ivory for traditional Native handicrafts that 
Pacific walruses usually remain in shallow water are important to the economies of Native villages. 

over the continental shelf. They feed mainly on clams The Marine Mammal Protection Act exempts Alaska 
and other bottom-dwelling invertebrates. In foraging Natives from its moratorium on taking of marine 
for prey, they can disturb sediment over large areas, mammals. The purpose of the exemption is to allow 
releasing nutrients into the water column. Their prey harvesting by Alaska Natives to fulfill their subsis
consumption and foraging impact on benthic commu tence and handicraft needs, provided that the taking is 
nities make walruses particularly important to the done in a non-wasteful manner. 
ecology of the Bering and Chukchi Sea ecosystems. 
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Table 5.	 Estimated annual harvests of Pacific 
walruses in Alaska and the Soviet Un
ion, 1970-1993' 

Alaska Soviet Total 
Year Harvest Harvest Harvest 

1970 1,422 988 2,410 
1971 1,915 897 2,812 
1972 1,325 1,518 2,843 
1973 1,581 1,291 2,872 
1974 1,410 1,205 2,615 
1975 2,378 1,265 3,643 
1976 2,989 1,253 4,242 
1977 2,377 1,461 3,838 
1978 2,224 2,120 4,344 
1979 2,745 1,526 4,271 
1980 2,625 2,653 5,278 
1981 3,518 2,574 6,092 
1982 2,557 3,569 6,126 
1983 2,261 3,946 6,207 
1984 4,930 4,424 9,354 
1985 3,903 4,708 8,611 
1986 3,206 3,884 7,089 
1987 2,735 4,673 7,408 
1988 2,567 3,989 6,541 
1989 1,008 3,677 4,687 
1990 2,435 
1991 1,860 
1992 1,458 1,750 3,208 
1993 1,352 

This table is based on data collected through harvest 
monitoring programs conducted by the Alaska Depart
ment of Fish and Game from 1970 through 1979 and by 
the Fish and Wildlife Service from 1980 through 1993. 
Alaska harvest estimates since 1979 are extrapolated from 
a subsample of catches at selected villages. 

Native hunters in Alaska use small boats and rifles 
to harvest walruses hauled out on ice or land. Most 
animals are harvested early in the spring as the pack 
ice melts and walruses move north into the Chukchi 
Sea. Although Native residents in more than 20 
Alaska villages from Bristol Bay to northern Alaska 
may hunt walruses, at least 50 to 80 percent of the 
total catch in Alaska is usually taken by Native 
residents from three villages - Gambell and Savoon

ga on St. Lawrence Island, and Diomede on Little 
Diomede Island in the Bering Strait. Some animals 
shot by Native hunters escape mortally wounded or 
sink before they can be retrieved. Walrus hunting 
data from the 1950s through the early 1970s suggest 
that perhaps 40 percent of the animals shot were lost. 
Although retrieval rates may have improved since then 
due to better equipment, data on recent struck-and-lost 
rates have not been collected systematically. 

Estimates of the number of walruses harvested in 
Alaska, as well as the former Soviet Union, between 
1970 and 1993 are shown in Table 5. The estimates 
for Alaska are based on a statewide harvest monitor
ing program undertaken by the State of Alaska prior 
to 1980 and by the Fish and Wildlife Service since 
then. From 1980 to 1989 the Service's monitoring 
program covered up to six villages during the spring 
hunt. It was suspended in 1990 due to funding limita
tions and reinstituted in 1992 for the spring hunt at 
the three major walrus harvesting villages mentioned 
above and the village of Wales on the Alaska main
land. The program was continued in 1993. The 
statewide harvest estimates for 1992 and 1993 were 
extrapolated from data for the villages of Gambell, 
Savoonga, and Diomede, which have the most com
plete historical harvest records. An additional source 
of harvest data for Alaska is a program begun by the 
Service late in 1988 to mark and tag walrus tusks 
taken by Alaska Natives (see also Chapter VlII). 
Data available at the end of 1993 from that program 
indicate that the Service tagged tusks from 1,458 
animals in 1990, 2,149 animals in 1991, 1,657 
animals in 1992, and 986 animals in 1993 (the last 
figure is preliminary). Because calves and other 
animals without tusks need not be tagged and because 
some hunters may have been reluctant to participate in 
the program, particularly during the first few years, it 
is not clear how these data compare with harvest data 
for earlier years. However, the 1992 catch estimate 
of 1,458 animals extrapolated from harvest monitoring 
compares favorably with the marking and tagging total 
of 1,657 animals for that year. 

Preparation of a Walrus Conservation Plan 

In 1988 Congress amended the Marine Mammal 
Protection Act to authorize development of conserva
tion plans for certain marine mammal species. The 
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purpose of these plans is to help identify, plan, and 
coordinate research and management actions needed 
to conserve particular species or populations. Shortly 
after the Act was amended, the Commission wrote to 
the Fish and Wildlife Service recommending that 
conservation plans be prepared for three Alaska 
species, including walruses. 

The Service agreed and initiated work to develop 
the walrus plan. Progress soon came to a halt, 
however, due to demands placed on the Service's staff 
by the Exxon Valdez oil spill in March 1989. By 
early 1991 no further work had been done and the 
Commission offered to arrange for the preparation of 
draft conservation plans for all three species. The 
Service agreed and, the Commission contracted with 
a knowledgeable expert to prepare a working draft 
plan for each species. In December 1991 the con
tractor's draft plan for walruses was completed and 
the Commission transmitted it to the Service. 

The Service promptly scheduled a meeting of its 
Walrus Management Plan Advisory Team in February 
1992 to review the draft. The team found the draft 
document to be a useful basis for the Service to 
proceed with plan development. It suggested some 
changes and a schedule to complete the plan by June 
1992. The team also recommended that a separate 
implementation plan be developed to set forth task 
priorities, cost estimates, and cooperating group 
responsibilities. 

As noted in the previous annual report, the Service 
was unable to complete and circulate a final draft plan 
before the end of 1992. Early in January 1993, 
however, it circulated a draft document entitled "A 
Management Plan for the Pacific Walrus in Alaska." 
The Service's draft walrus plan included several 
fundamental differences from the draft provided by 
the Commission and reviewed by the Service's adviso
ry team, and it predicated some of the proposed 
management actions on amendments to the Marine 
Mannnal Protection Act. 

For example, its goal was changed from maintain
ing the walrus population within its optimum sustain
able population range to maintaining a healthy, stable 
population. The Service's draft did not explain what 
constituted a "healthy" population, nor did its require

ment for stable population levels reflect the Marine 
Mannnal Protection Act's goal of maintaining popula
tions within optimum sustainable population levels. 
The Commission's comments on the plan therefore 
recommended changing the plan to explicitly reflect 
the optimum sustainable population standard set forth 
in the Marine Mannnal Protection Act and the Com
mission's earlier draft. 

The Service's plan also proposed amending the 
Marine Mannnal Protection Act to authorize Native
guided sport hunts and certain economic uses of 
walrus parts. However, it did not note that such 
activities already could be authorized under the Act's 
existing provisions for waiving the moratorium on 
taking marine mannnals, nor did it explain why these 
provisions could not or should not be used. The 
Commission therefore recommended that these points 
be addressed in the plan. 

The Service's draft plan also proposed a "flexible 
harvest level regime." This proposal called for 
amending the Marine Mannnal Protection Act to 
require the development of "flexible harvest level" 
guidelines and to authorize the discretionary imposi
tion of harvest limits by the Service if those guidelines 
were consistently exceeded. The plan did not clearly 
explain the proposed regime, nor did it appear to 
consider all possible options. The Commission 
therefore recommended that provisions of the pro
posed regime be clarified and that the Service consider 
other harvest management alternatives. Regarding 
other approaches, the Commission noted that the 
Service, the Alaska Eskimo Walrus Commission, and 
the Alaska Department of Fish and Game could 
cooperatively establish catch limits, hunting seasons, 
and hunting methods with enforcement by the Service, 
or that the Service might test such a cooperative 
program for a specified time (e.g., 1-3 years) and, if 
unsuccessful, then seek amendments to the Act to give 
the Service discretionary authority to promulgate and 
enforce hunting regulations. 

Because the Commission and apparently other 
cooperating agencies and organizations had not been 
consulted with regard to the substantive changes made 
by the Service in its draft, the Commission also 
expressed concern about a statement in the plan 
suggesting that it and other agencies and organizations 
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"supported" the Service's plan. The Commission 
therefore noted that, if it was not possible to develop 
a plan that reflected a consensus view, the Service 
should make clear that the opinions and views in the 
plan were its own and not necessarily shared by the 
Commission, Native groups, or the State of Alaska. 

On 22 March 1993 the Service responded to the 
points raised in the Commission's comments. With 
respect to the plan's goal, the Service agreed to revise 
the plan to make it consistent with the optimum 
sustainable population standard in the Marine Manunal 
Protection Act. Concerning the proposed amendments 
to authorize Native-guided sport hunting, the Service 
stated that it believed that amending the Marine 
Manunal Protection Act would be a more efficient and 
expeditious way to authorize this activity and that it 
would consider the existing waiver process if its 
proposed amendment failed. Regarding the proposed 
"flexible harvest level regime," the Service stated it 
would clarify the proposal and that several of the 
suggested alternatives would be considered in a 
different format. The Service also indicated that it 
would clarify the role of the Commission and others 
in developing the plan. 

Concerned that the Service was about to make a 
unilateral decision on provisions in the walrus plan (as 
well as the sea otter and polar bear plans that were at 
the same planning stage) without fully considering the 
views of affected parties, such as the Alaska Native 
communities, the Commission wrote to the Service on 
20 April 1993. In its letter, the Commission recom
mended that the Service circulate draft final conserva
tion plans for walruses and the other two species for 
another round of consultative review. 

The Service received similar requests from other 
concerned parties and agreed to do so. By letter of 3 
May 1993 the Service asked the Commission for 
comments on the plans and on 24 June 1993 the 
Commission replied. The Commission noted that the 
revised plans were much improved and could be 
finalized with relatively minor changes. 

The revised plan for walruses, like the revised sea 
otter and polar bear plans, called for amending the 
Marine Manunal Protection Act to allow the Service 
to regulate Native harvests if such hunting, either 

alone or in combination with other activities, appears 
likely to cause the populations to be reduced below 
optimum sustainable population levels. The basis for 
the Service's continuing concern in this regard, 
however, was unclear. Therefore, the Commission 
urged that as a first step the Service work with 
affected Native groups and the State of Alaska to 
describe and reach agreement on situations where the 
emergency management authority would be required 
and what it should entail. 

Toward the end of 1993 the Service again revised 
the draft plans to remove references and actions 
predicated on its proposed amendments to the Marine 
Manunal Protection Act. By letter of 8 December 
1993 the Service circulated revised draft conservation 
plans for walruses, as well as sea otters and polar 
bears, to the Commission and other prospective 
reviewers. 

With regard to the revised draft plan for walruses, 
the Service replaced its proposed flexible harvest level 
regime with a proposal to manage walrus harvests in 
cooperation with Alaska Natives through a partnership 
approach. Specific arrangements with regard to 
determining appropriate harvest limits, data sharing, 
harvest monitoring, and enforcement would be formal
ized through a cooperative agreement to be negotiated 
between the Service and the Eskimo Walrus Commis
sion with input from Native hunters, scientists, and 
other affected agencies and organizations. 

At the end of 1993 the Commission was reviewing 
the draft conservation plan and expected to return 
comments to the Service early in February 1994. 

Other Activities 

Other Fish and Wildlife Service research and 
management activities involving walruses in 1993 
were severely limited by funding constraints. Al
though the Service was not able to undertake any field 
research, it completed a report on contaminants in 
walrus tissue samples and convened a workshop to 
identify research priorities. These and other matters 
are discussed below. 

Walrus Research Program Review - On 19-20 
May 1993 the Fish and Wildlife Service convened a 
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workshop in Anchorage, Alaska, to evaluate walrus 
research needs and priorities. Its purpose was to 
assist in developing a five-year plan for walrus 
research to be undertaken beginning in Fiscal Year 
1994. Participants included representatives of the 
Eskimo Walrus Commission, the Alaska Department 
of Fish and Game, the scientific community, and the 
Service's research and management staffs. 

During the meeting, participants identified more 
than 80 specific data needs related to walrus biology, 
ecology, interactions with human activities, and 
population assessment. Although participants also 
classified those needs under various priority catego
ries, they did not develop a recommended research 
plan listing specific studies and cost estimates for 
future years. A draft report of the workshop was 
circulated for review during the summer, but the final 
report was not completed in 1993. At the end of 
1993 it was the Commission's understanding that the 
available results from the workshop as well as the 
research activities identified in the draft walrus 
conservation plan would be reviewed by the Depart
ment of the Interior's new National Biological Survey, 
which has assumed responsibility for walrus research
related work, to determine studies that would receive 
support in 1994. 

Planning for Futnre Population Surveys 
Between 1975 and 1990 surveys to estimate walrus 
abundance were undertaken at five-year intervals by 
scientists in the United States and the Soviet Union. 
The surveys involved aerial and land-based observers. 
As indicated above, recent analyses suggest that the 
value of such population-wide censuses is limited due 
to extremely wide confidence limits. 

One problem in analyzing data from these surveys 
is estimating the number of animals underwater and 
not visible at the time of observation. Another 
problem is that because walrus distribution patterns 
are highly aggregated and surveys can sample ouly a 
limited portion of the species' habitat, large sources of 
error are possible when extrapolating counts. To help 
assess these uncertainties, in 1992 the Service under
took cooperative studies with Norwegian scientists to 
test new satellite transmitters to track walruses. It 
was hoped that improved information on habitat use 
patterns would provide a basis for determining the 

likelihood that animals would be visible during a 
survey. Unfortunately, the efforts proved unsuccess
ful. The two transmitters tested by the Service failed 
soon after attachment (one within three days and the 
other within two weeks) and transmitters tested by the 
Norwegians performed for similarly short periods. As 
a result, there is little prospect for resolving questions 
concerning the proportion of animals actually ob
served during aerial surveys. 

Range-wide surveys also are extremely expensive 
and require a substantial commitment of resources by 
both the United States and Russia. Given the expense 
and poor precision, it is generally recognized that 
methods other than range-wide surveys are needed to 
detect population trends. However, effective alterna
tives are not readily available. Participants at the 
above mentioned workshop considered this dilemma 
and the need for further range-wide walrus surveys 
but did not reach consensus on whether aerial surveys 
should be continued in 1995 or beyond. 

Prospects for a joint 1998 survey of walruses were 
discussed at a meeting of the U.S.-Russia marine 
mammal project in December 1993. Russian partici
pants were not able to make a commitment regarding 
resources they might be able to provide for such a 
survey. A meeting between Service staff and Russian 
scientists to discuss options for the survey has been 
tentatively scheduled for early in 1994. 

Haulout Beaches at Round Island - The beaches 
of Round Island in northern Bristol Bay are one of the 
few terrestrial areas in Alaska used by walruses for 
haulout purposes. The island is part of the Walrus 
Islands State Game Sanctuary. As noted in past 
annual reports, noise from commercial fishing vessels 
operating near the island is thought to have been a 
factor affecting use of the beaches by walruses. In 
response, actions have been taken by the National 
Marine Fisheries Service and the Alaska Board of 
Fisheries to prohibit commercial trawling operations 
within 12 nautical miles of the island. Round Island 
also is open to limited public access on a permit basis 
and the opportunity to see walruses at this location is 
a significant regional attraction. 

In the past the Service has cooperated with the State 
to monitor walrus haulout patterns at Round Island 
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and at Cape Peirce in the nearby Togiak National 
Wildlife Refuge. In 1993 the Service and the Alaska 
Department of Fish and Game expanded those cooper
ative efforts by agreeing that Service and State person
nel would work together on Round Island to monitor 
interactions between walruses and human activities 
and to carry out counts of animals on island beaches. 
A report on the results of those efforts was being 
prepared at the end of 1993. 

Contaminant Analyses - The presence of contam
inants in tissues of walruses is a matter of great 
concern to Alaska Natives who rely on walruses for 
food. As a basis for assessing health risks to the 
Native community and to walruses, the Service under
took a study of heavy metal concentrations in liver 
and kidney samples collected during walrus harvests 
between 1981 and 1984. The study, completed in 
1989, found high levels of cadmium in kidney sam
ples and high levels of mercury in liver samples. 

To continue the baseline study, the Service collect
ed kidney and liver samples from animals harvested 
by Alaska Natives in 1986-1989. The follow-up study 
analyzed for 23 elements, including cadmium, mercu
ry, arsenic, lead, selenium, and zinc. Results of the 
study were compiled in a report completed by the 
Service in 1993. The study documented continued 
high levels of cadmium and mercury, although not 
significantly higher than levels found in the 1981-1984 
study. The new study also reported significant 
increases in the levels of selenium, arsenic, and lead. 

The Service's report was provided to the Alaska 
Department of Health and Social Services, which 
reviewed the results and continued to recommend that 
Natives restrict their consumption of walrus meat and 
other parts. Results of the contaminant ana.ly~es also 
were provided to the Eskimo Walrus CommISSIOn and 
to Native villages. In 1994 the Service plans to 
continue limited sampling of heavy metals in tissues 
collected from the subsistence harvest and to analyze 
tissues taken and stored from harvests in 1992 and 
1993 as funding becomes available. In addition, in 
1994 the Service plans to analyze and prepare a report 
on hydrocarbon levels in walrus tissues collected 
during a 1992 U.S.-U.S.S.R. research cruise in the 
Bering Sea. 

Polar Bear 
(Ursus maritimus) 

The polar bear occurs throughout the northern polar 
region. Animals have been sighted as far north as 88 
degrees north latitude and, off Alaska, as far south as 
St. Matthew Island in the Bering Sea. Available data 
suggest there are six relatively discrete polar bear 
populations. Two of these occur in Alaska: a we~t
ern (Bering/Chukchi Seas) populatIOn shared WIth 
Russia and a northern (Beaufort Sea) population 
shared with Canada. Reliable information on the sizes 
of these populations is not available. The total 
number of polar bears appearing off Alaska is estimat
ed to be from 3,000 to 5,000 animals. 

Until the middle of this century, polar bears were 
taken primarily by Natives, both for subsistence 
purposes and for the sale of hides. Beginning late in 
the 1940s, a sport hunt developed; this involved 
trophy hunters using professional guides to hunt 
animals from aircraft. As a reSUlt, hunting pressure 
on the Alaska polar bear populations increased sub
stantially. Recognizing this, the State of Alaska 
adopted regulations in 1961 to restrict the sport 
hunting season and requiring sport hunters to present 
all polar bear skins for marking and e.xamination. ;\t 
the same time, preference was proVIded for subSIS
tence hunters and shooting cubs and females with cubs 
was prohibited. Between 1961 and 1972 an average 
of 260 polar bears were taken annually in Alaska, 75 
percent of which were males. In 1972 the State of 
Alaska banned hunting from aircraft. 

Also in 1972 enactment of the Marine Manunal 
Protection Act established a moratorium on the take of 
polar bears and other marine manunals and transferred 
management responsibility from the states to the 
Federal Government. The Act included provisions for 
waiving the moratorium on taking and for returning 
management authority to states. Under the Act, 
Alaska Natives are allowed to take polar bears and 
other marine manunals for subsistence purposes and 
for purposes of creating and selling traditional handi
crafts and clothing. The Act does not restnct the 
number of animals that can be taken or prohibit the 
take of cubs or females with cubs by Alaska Natives, 
provided that the take is not wasteful. 
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In 1973 the Governments of Canada, Denmark (for 
Greenland), Norway, the Soviet Union, and the 
United States concluded an agreement to conserve 
polar bears and their habitat throughout the Arctic. 
Efforts to implement provisions of this agreement as 
well as the Marine Manunal Protection Act are 
described below. 

Preparation of a Polar Bear Conservation Plan 

In 1988 Congress amended the Marine Mammal 
Protection Act to direct the Secretaries of the Interior 
and Commerce to develop conservation plans for 
depleted and, when appropriate, non-depleted marine 
mammal species and populations. In January 1989 the 
Marine Mammal Commission recommended to the 
Fish and Wildlife Service that it prepare conservation 
plans for polar bears, walruses, and sea otters in 
Alaska. The Service concurred with the Commis
sion's suggestion. However, the Exxon Valdez oil 
spill in March 1989 diverted the Service's personnel 
and funding, and work on the conservation plans was 
suspended. Believing that the plans were necessary to 
guide and focus conservation efforts, the Marine 
Mammal Commission in April 1991 offered to assist 
the Service in developing preliminary draft conserva
tion plans for the three species. The Service accepted 
the Commission's offer. 

On 28 June 1992 the Commission forwarded to the 
Service a preliminary draft conservation plan for polar 
bears. The draft plan provided the rationale for 
research and management actions necessary to deter
mine and maintain polar bear populations in Alaska 
within their optimum sustainable population range, as 
required by the Marine Mammal Protection Act. In 
its transmittal letter, the Commission noted that the 
Service had constituted a planning group, including 
representatives of the environmental community and 
Native and industry groups, to help identify potential 
polar bear conservation problems and their possible 
solution. The Commission recommended that the 
Service (1) provide the draft conservation plan to the 
group for review and comment; (2) use the draft plan 
and the planning group's comments to prepare a final 
draft conservation plan; and (3) circulate the final 
draft plan to the Commission and others for agency 
and public review and comment prior to adoption. 

In its letter the Commission also identified a 
number of actions that it believed needed immediate 
attention. These included (1) determining whether oil 
and gas exploration and development in the Arctic 
National Wildlife Refuge would adversely affect polar 
bears; (2) implementing the 1973 Agreement on the 
Conservation of Polar Bears; (3) developing polar 
bear interaction plans for oil and gas development 
sites; (4) improving harvest monitoring programs; and 
(5) better determinlng polar bear population discrete
ness, status, and trends. 

The Commission believed that these issues should 
be considered as a matter of priority by the Service's 
Polar Bear Management Planning Team. It therefore 
recommended that the Service, if it had not already 
done so, compile and provide to the planning team all 
available information on the discreteness, size, status, 
trends, and vital parameters of the Bering/Chukchi 
and Beaufort Seas polar bear populations. 

In January 1993 the Fish and Wildlife Service 
distributed to the Commission and others its draft 
management plans for the polar bear, the Pacific 
walrus, and the sea otter in Alaska. Along with the 
plans, the Service circulated questionnaires seeking 
the views of reviewers on related research and man
agement issues. The goal of the Service's draft polar 
bear management plan was "to maintain populations 
of polar bears in and adjacent to Alaska within their 
optimum sustainable range for the enjoyment and use 
of people and to assure that they remain a healthy 
functioning component of the Bering/Chukchi and 
Beaufort marine ecosystems." The Service's plan 
described five possible management options: (1) 
maintain the status quo with emphasis on cooperative 
management agreements with Alaska Native hunter 
organizations; (2) seek amendment of the Marine 
Mammal Protection Act to allow regulation of the 
Native subsistence harvest; (3) allow a limited sport 
harvest of polar bears, either by amending the Act or 
obtaining a waiver of the Act's moratorium on taking; 
(4) allow a sport hunt with authority to regulate the 
harvest; and (5) expand economic uses of polar bear 
hides and parts to maximize the economic return from 
harvested bears. 

The Marine Mammal Commission, in consultation 
with its Committee of Scientific Advisors, reviewed 
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all three of the Service's draft management plans and 
on 23 March 1993 forwarded its comments to the 
Service. In its transmittal letter, the Commission 
noted that the draft plans and accompanying question
naires provided a useful basis from which to proceed. 
The Commission also noted a number of points that 
should be clarified or changed before the plans were 
adopted. For instance, it was not clear to the Com
mission (1) why the documents were referred to as 
management plans instead of conservation plans; 
(2) why the stated goals of the three proposed plans 
appeared to differ from the goals of the Marine 
Mammal Protection Act; and (3) why the Service had 
concluded that implementation of certain management 
options would require amendment of the Act instead 
of a waiver of the moratorium on taking under the 
existing Act. In its letter, the Commission stated that, 
collectively, the drafting gave the impression that the 
Service was seeking to change or to circumvent cer
tain provisions of the Marine Mammal Protection Act. 

With regard to polar bears, the Commission noted 
that the Service's draft management plan differed 
substantially from the preliminary draft plan provided 
by the Commission in June 1992. It further noted 
that, while some of the changes seemed useful, the 
rationale for many others was neither self-evident nor 
explained. For instance, it was not clear why the 
Service had inserted the phrase "for the enjoyment 
and use of people" into the goal of the proposed plan, 
or why the proposal was entitled a management plan 
rather than a conservation plan as envisioned in 
section 115 of the Marine Mammal Protection Act. 
To avoid any misunderstanding or confusion, the 
Commission suggested that the Service either relate 
the goals of the plan directly to the goals of the 
Marine Mammal Protection Act or explain clearly 
why it was proposing different goals. With regard to 
the title of the plan, the Commission suggested that 
the Service either refer to the plan as a conservation 
plan or explain how and why the plan differed from 
what was envisioned by Congress in 1988 when it 
added the section to the Marine Mammal Protection 
Act that calls for preparation of conservation plans. 

In mid-April 1993 the Commission learned that the 
Service planned to adopt and release its polar bear, 
walrus, and sea otter conservation/management plans 
without further consultation. By letter of 20 April, 

the Commission advised the Service that doing so 
could diminish the likelihood of the plans being 
accepted by those affected by their implementation. 
Thus the Commission recommended that the Service's 
revised conservation plans be circulated for additional 
review and comment before being adopted. 

On 22 April 1993 the Service responded to the 
Commission. In its letter, the Service indicated that it 
had accepted the recommendations made in the 28 
June 1992 letter transmitting the Commission's draft 
conservation plan to the Service. With regard to the 
Commission's 23 March 1993 letter, the Service 
indicated that it was not seeking to circumvent any 
provisions of the Marine Mammal Protection Act, but 
that it believed certain changes would enable the 
Service to better manage populations of polar bears, 
walruses, and sea otters in Alaska. The Service 
explained in detail how it was responding to the 
Commission's draft management plans. 

On 3 May 1993 the Service forwarded draft final 
management plans for the polar bear, walrus, and sea 
otter in Alaska to the Commission and others for 
review and comment. The Marine Mammal Commis
sion, in consultation with its Committee of Scientific 
Advisors, reviewed the plans and returned comments 
on 24 June. The Commission noted that all three 
plans were much improved over earlier drafts and, 
with minor revision, could be put into final form and 
used to guide future research and management activi
ties. To ensure that management actions advocated by 
the Service are consistent with the intents and provi
sions of the Act and have the support of the affected 
Natives, the State of Alaska, and other interest 
groups, the Commission recommended (1) that before 
adopting the management plans, the Service (a) revise 
and expand them to more clearly explain the pros and 
cons of the various options, (b) delete references to 
the Service's proposed or recommended alternatives, 
and (c) include, as a principal task, further consulta
tions with the affected and interested parties to deter
mine the optimal conservation and management 
programs and how best to give effect to them; and (2) 
that the Service immediately initiate further consulta
tions with the relevant Native groups, the State of 
Alaska, and other interested parties to reach a consen
sus on the optimal conservation and management 
programs and how best to begin implementing them. 
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The Service did not respond to the Commission's 
24 June letter commenting on the draft revisions of 
the three management plans. Therefore, on 20 
October 1993 the Commission wrote to the Service 
asking to be advised of the status of the plans; what 
changes had been or would be made in response to 
comments from various parties; what steps the Service 
had or would be taking to implement key provisions 
of the plan; and what levels of funding were to be 
applied to each plan on a task-by-task basis. In mid
November the Service responded, noting that it had 
become apparent that Congress was not likely to 
amend the Marine Mammal Protection Act to autho
rize certain actions contemplated in the plans, and that 
it was therefore revising them accordingly. The 
Service also noted that publication of the final man
agement plans was anticipated by mid-December. 

On 8 December 1993, the Service forwarded 
revisions of the three plans to the Commission and 
others who had been involved in plan development for 
review and comment. In the accompanying letter, the 
Service noted that all three plans had undergone 
substantial revision based on comments received on 
the earlier drafts and the new direction of the present 
Administration. Notably, all references to manage
ment options requiring amendment of the Marine 
Mammal Protection Act were deleted. The Service 
noted that the revised plans placed greater emphasis 
on cooperation between the Service and various 
Alaska Native organizations that deal with marine 
mammal conservation. Because of the change in 
emphasis, the Service concluded that it was appropri
ate to refer to the draft plans as conservation plans, 
not management plans. 

At the end of 1993 the Commission, in consultation 
with its Committee of Scientific Advisors, was re
viewing the final drafts of the plans, and the Service 
was expecting to adopt final conservation plans for 
polar bears, as well as walruses and sea otters in 
Alaska, early in 1994. 

Agreement on Conservation of Polar Bears 

Increased hunting of polar bears in the 1950s and 
1960s and concerns about the effects of industrial 
activities on polar bears and their habitat led to an 
international dialogue on the need to conserve polar 

bears throughout the Arctic. In 1973 the Govern
ments of Canada, Denmark (for Greenland), Norway, 
the Soviet Union, and the United States concluded the 
Agreement on the Conservation of Polar Bears. 
Article I of the Agreement prohibits the taking of 
polar bears, SUbject to certain exceptions. Article II 
requires that each contracting Party "take appropriate 
action to protect the ecosystems of which polar bears 
are a part, with special attention to habitat components 
such as denning and feeding sites and migration 
patterns.... " When the Agreement was concluded at 
the 1973 conference, the Parties also adopted a 
resolution banning the hunting of polar bear cubs, 
female bears with cubs, and bears moving into den
ning areas or in dens. 

Among other things, the Polar Bear Agreement 
requires that contracting parties focus special attention 
on protecting components of the polar bear habitat, 
such as denning and feeding sites and migration 
routes. Steps taken by the Fish and Wildlife Service 
to meet this requirement are addressed in Chapter IX 
under the discussion on small-take exemptions. These 
steps include the preparation of a polar bear habitat 
conservation strategy, to be completed in May 1995. 

As noted above, the Marine Mammal Commission 
and others have questioned whether the Marine 
Mammal Protection Act and/or other domestic statutes 
provide sufficient legal authority for the United States 
to fully implement the Agreement. In 1992 the 
Commission contracted for a comprehensive legal 
assessment of (1) whether the Marine Mammal 
Protection Act and other domestic statutes provide 
adequate authority for the United States to fully 
implement the provisions of the Agreement; (2) whe
ther the United States has failed or is failing to meet 
any of its obligations under the Agreement and, if so, 
in what ways; (3) whether additional statutory authori
ty, regulations, or other measures may be necessary 
to enable the United States to fully meet its obliga
tions; and (4) whether the United States should 
consider proposing any changes in the Agreement to 
clarify its proVisions or otherwise provide for the 
more effective conservation of polar bears and their 
habitat throughout the Arctic. 

At the end of 1993 the contractor's report was 
undergoing final review. It will be forwarded to the 
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Fish and Wildlife Service and the Department of State 
early in 1994 for follow-up actions. It notes that 
while the goals and provisions of the Marine Mammal 
Protection Act and the Polar Bear Conservation 
Agreement are similar, there are some inconsistencies. 
For example, the Polar Bear Agreement prohibits, but 
the Marine Mammal Protection Act does not prohibit, 
the use of aircraft and large motorized vessels to hunt 
polar bears and the taking of polar bears from the 
wild for purposes of public display. Also, the Marine 
Mammal Protection Act authorizes the take of polar 
bears incidental to industrial activities if certain 
conditions are met, whereas the Polar Bear Agreement 
does not. Further, the Polar Bear Agreement obli
gates the Parties to protect denning areas, feeding 
areas, and other areas of similar importance to polar 
bears, but neither the Marine Mammal Protection Act 
nor other domestic statues provides explicit authority 
for doing so. The report identifies and describes the 
pros and cons of actions that could be taken to update 
both the Marine Mammal Protection Act and the Polar 
Bear Agreement. 

Subsistence Hunting in the Beaufort Sea Area 

As noted earlier, prior to passage of the Marine 
Mammal Protection Act in 1972, both sport and 
subsistence hunting of polar bears in Alaska was 
managed by the State. The Act transferred manage
ment authority to the Fish and Wildlife Service, and 
exempted coastal Alaska Natives from its moratorium 
on taking provided the taking is non-wasteful and for 
subsistence or handicraft purposes. As amended in 
1981, the Act explicitly authorizes the Fish and Wild
life Service to prescribe marking and tagging regula
tions necessary to monitor the number, age, and sex 
of polar bears taken by Alaska Natives, but prohibits 
limiting the take unless it is wasteful or the affected 
population is depleted. 

The Beaufort Sea polar bear population is hunted 
by Natives from northwestern Canada as well as 
Alaska. If not regulated effectively, such hunting, by 
itself and in combination with other activities, could 
cause the population to decline below its optimum 
sustainable population level. Recognizing this, the 
Fish and Game Management Committee of Alaska's 
North Slope Borough and the Inuvialuit Game Council 
of Canada's Northwest Territories entered into an 

agreement in January 1988 to govern cooperatively 
the hunting of polar bears in the area between Icy 
Cape, Alaska, and the Baillie Islands, Canada. 

Among other things, the agreement calls for protec
tion of cubs, females with cubs, and all bears inhabit
ing or constructing dens. It also prohibits hunting at 
certain times of the year and provides that a harvest 
quota, based upon the best available scientific evi
dence, be established annually. Quotas are to be 
allocated equitably between Natives in Alaska and 
Canada, and data are to be collected and shared on the 
number, location, age, and sex of bears killed. The 
agreement has no legal status and does not provide for 
enforcement and penalties in Alaska. Thus, its 
success depends upon voluntary compliance. Also, it 
does not apply to Native subsistence hunting of polar 
bears in Alaska south and west of Icy Cape. 

Under the tenus of the agreement, the initial annual 
harvest allocation was 38 bears each for Canadian and 
Alaska Natives. During the first harvest year (1988
1989), Alaska Natives took 58 bears, exceeding the 
harvest limit by 20 animals, while Canadian Natives 
harvested 32 bears. During 1989-1990,24 bears were 
taken in Alaska and 34 in Canada, both less than the 
established allocation. It is believed that the reduced 
take was due to an increased awareness of the tenus 
of the agreement, resulting from distribution of 
brochures and posters on the agreement's provisions 
and an extensive communications effort. Subsequent 
polar bear harvests have remained within the allocated 
guidelines. Alaska Natives took 19 bears in 1990
1991 and 30 bears in 1991-1992, and Canadian 
hunters took 15 and 32 bears, respectively, during the 
two harvest years. 

As noted earlier, a second polar bear population, 
the western or Bering/Chukchi Seas population, 
occurs partially in Alaska and has traditionally been 
used by Native peoples of both Alaska and Chukotka, 
Russia. In its 28 June 1992 letter forwarding the draft 
polar bear conservation plan to the Fish and Wildlife 
Service, the Commission identified the possible need 
for a cooperative U.S .IRussian program to manage the 
take of polar bears from the Bering/Chukchi Seas 
population. By letter of 9 November 1992 the Fish 
and Wildlife Service's Alaska Regional Director 
advised the Commission that on behalf of the United 
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States he had signed a protocol with the Russian 
Ministry of Ecology and Natural Resources on 22 
October 1992 that states the parties' intentions on the 
conservation and regulated use of the Bering/Chukchi 
Seas polar bear population common to the two na
tions. 

The protocol recognizes the unique role of the 
Bering/Chukchi Seas polar bear population in the lives 
of indigenous Native peoples of Alaska and Chukotka, 
in preserving and developing traditional ways of life, 
and in maintaining the "ecological security" of those 
regions. It specifies that an agreement is to be devel
oped placing priority on cooperative efforts, such as 
exchanging ecological information on the status of the 
Bering/Chukchi Seas polar bear population with 
particular emphasis on evaluating population abun
dance and regulation of its use; cooperating with 
international and Native organizations whose activities 
are connected with the study and conservation of polar 
bears; bio-monitoring using coordinated methodolo
gies; joint field research; coordinating polar bear 
conservation and management activities; and exchang
ing information on environmental legislation. 

The protocol calls on both Governments to create 
special working groups composed of representatives of 
both government agencies and Native peoples to 
prepare proposals for such an agreement, and to 
convene a meeting of working groups in Russia to 
prepare a draft agreement. 

During informal discussions among the Fish and 
Wildlife Service and Alaska Native groups relative to 
development of the Service's draft management plan 
for polar bears, consideration was given to forming an 
Alaska polar bear commission similar to the Alaska 
Eskimo Walrus Commission and the Alaska Sea Otter 
Commission. This idea, one which has been support
ed by the Marine Mammal Commission, was subse
quently considered and positively received at a meet
ing between Native hunters and Service representa
tives on 22 June 1993. 

On 18 August 1993 the Service wrote to a repre
sentative of the Alaska Native hunters following up on 
the 22 June meeting. In that letter, the Service noted 
that the proposal to form a polar bear hunter organiza
tion was timely, considering Russian efforts to resume 

hunting in the Chukotka region. The Service also 
forwarded a copy of a draft agreement on the manage
ment of the Chukotka/Alaska polar bear population 
that had been submitted by the Russian Federation 
Ministry of Ecology and Natural Resources. The 
Service further advised that a meeting was scheduled 
for the week of 25-29 October 1993 in Russia to 
consider the draft, and invited a representative of the 
Native polar bear hunters to attend the meeting in 
order to report back on its outcome to Native polar 
bear hunters. 

On 20 September, the Alaska Eskimo Walrus 
Commission wrote to the Marine Mammal Commis
sion concerning the planned U.S.-Russian meeting on 
polar bears. In the letter, the Eskimo Walrus Com
mission noted that formation of a polar bear commis
sion had been delayed to allow additional time to 
explore various organization structures under which 
the new commission could be organized. The Walrus 
Commission suggested that the role of Alaska Natives 
in the U.S.-Russian meeting should be broader than 
mere observer status, as apparently envisioned by the 
Fish and Wildlife Service. The group advised the 
Marine Mammal Commission that it had requested 
that the scheduled October meeting between the 
Service and the Russian Federation be postponed until 
the planned polar bear commission could be formed. 

The Marine Mammal Commission concurred with 
the position of the Alaska Natives and by letters of 4 
October 1993 recommended to the Departments of 
State and the Interior that further discussions of the 
U.S.-Russian polar bear agreement await the forma
tion of a Polar Bear Commission and the substantive 
involvement of involved Native communities in the 
negotiations. 

On 9-10 November staff of the Service's Alaska 
Regional Office met with representatives of the Alaska 
Native community to discuss the proposed conserva
tion agreement with Russia. At that meeting, it was 
recognized that formation of an Eskimo Polar Bear 
Commission was needed to effectively represent the 
interests of Alaska Natives in matters affecting the 
conservation of polar bears. It was agreed that in 
order to stimulate Russian Native interest in the 
process of negotiating a polar bear conservation 
agreement, it would be useful to hold a meeting 
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involving Natives of both countries prior to the first 
meeting of U.S. and Russian delegations, as called for 
in the protocol. 

At the end of 1993 the Commission understood that 
a meeting of Native community representatives from 
Russia and Alaska was being planned for February 
1994 in Russia and that a meeting of U.S. and Rus
sian delegations to begin talks on a polar bear conser
vation agreement could take place in March 1994. 

Sea Otter 
(Enhydra [utns) 

The sea otter is the only member of the genus 
Enhydra, and, with the exception of the marine otter 
(Lutrafelina) in South America, is the smallest marine 
mammal in the world. Three subspecies of sea otters 
have been proposed; they are E.!. lutris, E.I. nereis, 
and E.I. kenyoni. 

Prior to the mid-18th century, sea otters inhabited 
nearshore waters of the North Pacific Ocean, from 
Hokkaido in northernmost Japan through the Kuril 
Islands, Kamchatka Peninsula, the Commander 
Islands, the Aleutians, peninsular and south coastal 
Alaska, and southward down the west coast of North 
America to Baja California. It is estimated that the 
worldwide population of sea otters at that time was 
150,000 to 300,000. 

With the discovery of Alaska in 1741, sea otters 
became the target of intense commercial exploitation 
that continued without regulation for 150 years. By 
the early 1900s, only 13 small and widely scattered 
remnant groups survived, and total abundance may 
have been as low as 1,000 to 2,000 animals. 

The North Pacific Fur Seal Convention of 1911, an 
agreement between the United States, Russia, Great 
Britain, and Japan, brought an end to commercial 
hunting. With this protection, sea otters have recolo
nized or have been reintroduced into a substantial part 
of their historic range in the Soviet Unlon, the Aleu
tian Islands, south coastal Alaska, and California. 

In the past 20 years, however, new threats have 
developed that could potentially jeopardize sea otters 
and their habitat. These threats include possible oil 
spills from tanker accidents and well blow-outs 
entanglement in fishing gear, and marine pollution. ' 

Efforts by the Marine Mammal Commission and 
others to ensure the continued protection of sea otters 
and their habitat have been discussed in previous 
annual reports. A summary of these actions and a 
discussion of efforts undertaken in 1993 follow. 

The Central California Population 

By the time commercial hunting ceased in 1911, 
sea otters in California were limited to a few miles of 
nearshore habitat along the rocky Point Sur coast; the 
total population may have numbered fewer than 50 
animals. Under the Fur Seal Convention and addi
tional protective measures later implemented by the 
State of California, the population increased slowly. 
By the mid-1970s, approximately 1,800 sea otters 
inhabited nearshore areas along some 160 miles of the 
central California coast. More recent population 
trends based on survey counts are shown in Table 6; 
the spring 1993 count of 2,239 animals continued an 
apparent upward trend that began early in the 1990s. 

Because of its small size and limited distribution 
and the growing risk of oil spills as a result of in~ 
creasing tanker traffic in the area, the population was 
designated as threatened under the Endangered Species 
Act in January 1977. It was recognized that perhaps 
the best way to minimize the risk of oil spills would 
be to encourage further expansion of the sea otters' 
range. However, such range expansion could impact 
commercial and recreational abalone and other shell
fish fisheries that had developed in the absence of sea 
otters. In response to this realization, the Fish and 
Wildlife Service, acting on a December 1980 recom
mendation of the Marine Mammal Commission 
adopted and implemented a management strateg; 
recognizing the ultimate need for "zonal" management 
of sea otters and the need to establish one or more sea 
otter colonies at a site or sites not likely to be affected 
by an oil spill in or near the population's present 
range. The zonal management concept was incorpo
rated into the Service's Southern Sea Otter Recovery 
Plan adopted in February 1982. 
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Table 6.	 California sea otter population counts 
by the Fish and Wildlife Service and 
the California Department of Fish and 
Game, 1982-1993 

Independent 
Year Otters PuPS Total 

1982 Spring 1,124 222 1,346 
Fall 1,194 144 1,338 

1983 Spring 1,131 120 1,251 
Fall 1,062 164 1,226 

1984 Spring 1,181 123 1,304 
Fall 

1985 Spring 1,124 236 1,360 
Fall 1,066 155 1,221 

1986 Spring 1,345 225 1,570 
Fall 1,088 113 1,201 

1987 Spring 1,430 220 1,650 
Fall 1,263 104 1,367 

1988 Spring 1,505 219 1,724 
Fall 

1989 Spring 1,574 290 1,864 
Fall 1,484 115 1,599 

1990 Spring 1,466 214 1,680 
Fall 1,516 120 1,636 

1991 Spring 1,700 241 1,941 
Fall 1,523 138 1,661 

1992 Spring 1,810 291 2,101 
Fall 1,581 134 1,715 

1993 Spring 2,022 217 2,239 
Fall 1,662 143 1,805 

[I:(Cl4 ~pY in; VfI(p z<33 :2,':> S? 

As has been discussed in previous annual reports, 
the Fish and Wildlife Service initiated efforts in 1981 
that would eventually led to establishment of a sea 
otter "reserve" off California. In 1986 Congress 
passed Public Law 99-625, which included provisions 
authorizing and encouraging the development and 
implementation of a plan to establish at least one sea 

otter colony outside the then-existing sea otter range 
in California. The law required that the plan specify 
a translocation zone that would meet the habitat needs 
of the translocated animals and provide a buffer 
against possible adverse activities that may occur 
outside the zone. It also required that the area sur
rounding the translocation zone be designated a 
"management zone" from which sea otters are to be 
excluded by non-lethal means to prohibit range 
expansion and protect fishery resources south of Point 
Conception. The law further specified that the 
management zone not infringe on the population's ex
isting range or on adjacent range where expansion is 
necessary for recovery of the species. 

The Fish and Wildlife Service, in consultation with 
the Marine Mammal Commission, the California 
Coastal Commission, and the California Department 
of Fish and Game, subsequently developed and 
adopted a plan to establish a reserve sea otter colony 
at San Nicolas Island in the California Channel 
Islands. Implementation of the plan required coopera
tive efforts by the Navy, which managed activities on 
San Nicolas, as well as by the Fish and Wildlife 
Service and the California Departtnent of Fish and 
Game. To clarify their respective roles, the latter two 
agencies concluded a Memorandum of Understanding 
on 18 August 1987. Under the terms of the memo
randum, the Fish and Wildlife Service assumed 
responsibility for implementing, enforcing, and carry
ing out the sea otter translocation program, including 
the capture and removal of any animals sighted in the 
designated management or "no-otter" zone. The 
California Department of Fish and Game, with funds 
from the Service, was given responsibility for design
ing and carrying out a research program to evaluate 
the feasibility of humane, non-lethal methods to 
experimentally maintain the southern boundary of the 
mainland sea otter range. 

Translocation Efforts - Capture of sea otters for 
translocation to San Nicolas Island began on 24 
August 1987. As of June 1990, 252 sea otters had 
been caught along the central California coast for 
possible translocation to San Nicolas Island. Of these, 
105 were released at the capture site, 8 died during 
the translocation process, and 139 were transported to 
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and released at San Nicolas Island. No animals have 
been captured for translocation since mid-1990. 

Between August 1987, when the translocation 
program was initiated, to December 1993, 28 pups 
are known to have been born at the San Nicolas Island 
translocation site and 9 of these are believed to have 
survived to weaning. Of the 139 sea otters trans
located to San Nicolas Island during that period, 14 
are known to have died; 10 have been recaptured in 
the management zone; and 36 have been resighted 
back in the mainland range. The fate of the remain
ing animals is unknown. During 1993 funding was 
reduced and opportunities to observe the San Nicolas 
population were limited. At least six pups were 
observed. However, the population did not appear to 
be growing and was estimated at 12-14 animals, about 
the same as the previous year. 

Containment - From September 1987 through 
December 1993 there were more than 100 reports of 
sea otters within the designated management zone 
south of Point Conception and around the other 
Channel Islands. Some reports turned out to be seals 
and sea lions, rather than sea otters, while others were 
repeated sightings of the same animals. During the 
period, a total of 20 independent sea otters and 4 pups 
were captured in and removed from the management 
zone. Some included translocated animals and others 
included animals from the mainland population. 

In the early years of the translocation, sea otters 
sighted in the management zone appeared to be 
transients, moving from place to place. Beginning in 
1991, however, there were indications that animals 
were taking up residence in the nearshore waters of 
San Miguel Island. During an aerial survey in May 
1991, nine adults and one pup were sighted around 
San Miguel Island. Since then, the Fish and Wildlife 
Service has captured and removed 11 independent sea 
otters and 3 pups from waters around that island. At 
the end of 1993 at least two otters remained in the San 
Miguel area, and at least one animal was consistently 
seen in the Cojo Anchorage area. 

In February 1993 two sea otters removed from the 
management zone by the Fish and Wildlife Service 
died after their release in the mainland sea otter range. 
As noted above, Public Law 99-625 requires that non

lethal means be used to remove sea otters from the 
zone. The Service was unable to determine why these 
animals died and halted further removal of animals to 
allow time to evaluate the situation and determine if 
containment efforts were indeed non-lethal. 

On 13 May 1993 the California Department of Fish 
and Game wrote to the Fish and Wildlife Service with 
regard to the Service's decision to halt its containment 
activities. The Department noted that since the 
program's inception, 26 sea otters had been captured 
in the management zone and relocated to the mainland 
range and, of these, three adult animals had died and 
a fourth, a pup, was missing. In the Department's 
opinion, no activity involving the handling of wildlife 
can be considered free from the risk of losing individ
uals, and defining lethal take to include any capture 
and relocation technique where a death occurs follow
ing release is unreasonable. 

As discussed in Chapter II, the Marine Mammal 
Protection Act was reauthorized in 1988 for a five
year period. During reauthorization hearings held 4 
August 1993 by the House Merchant Marine Commit
tee's Subcommittee on Environment and Natural 
Resources, questions were raised regarding what 
would happen if the Fish and Wildlife Service de
clared the sea otter translocation program a failure. 
The questions were directed to representatives of the 
Commission and the National Marine Fisheries 
Service participating in the hearing. 

In response, the Commission representative indicat
ed that, if the San Nicolas Island translocation was 
determined to be a failure, the Fish and Wildlife 
Service would be required to use all feasible, non
lethal means to capture any animals remaining at San 
Nicolas Island and in the management zone and return 
them to the parent population. After this is done, 
management authority would revert to the provisions 
of the Endangered Species Act and the Marine Mam
mal Protection Act. Under the Marine Mammal 
Protection Act, taking from depleted species can be 
authorized only for purposes of enhancement and 
scientific research, and incidental to activities other 
than commercial fishing when the taking involves only 
small numbers and would have negligible effects. 
Taking to limit range expansion would be prohibited 
until such time as the population is found to be within 
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its optimum sustainable population range, or Congress 
authorizes taking to limit range expansion as it did in 
Public Law 99-625. 

In December 1993 representatives of the Fish and 
Wildlife Service met with officials from the California 
Department of Fish and Game to discuss the concerns 
involving lethal take and other aspects of the sea otter 
containment and translocation program. At the end of 
1993 it was the Commission's understanding that there 
had been no resolution of these matters. 

Incidental Take in Fisheries - When the Califor
nia sea otter population was listed as threatened in 
January 1977, it was assumed that population size and 
range were increasing and would continue to increase 
at about five percent per year until all of the available 
habitat was reoccupied. As noted in previous annual 
reports, however, the population failed to grow as 
expected. Studies done by the California Department 
of Fish and Game and Marine Manunal Commission 
contractors (see Appendix B, Bishop 1985 and Jame
son 1986) suggested that the lack of growth probably 
was due to the incidental take of sea otters in coastal 
gillnet fisheries. The studies also indicated that other 
marine mammals and thousands of seabirds and non
target fish species also were being caught and killed 
in these fisheries. 

The State of California, recognizing the problems 
being caused by these non-selective fishing practices, 
enacted a series of regulations starting in 1982 to 
prohibit the use of gill and trammel nets in areas 
where seabirds, sea otters, and other marine mammals 
were likely to become entangled. The prohibitions 
have reduced the incidental take of sea otters and, as 
shown in Table 6, subsequent counts suggest that the 
population increase and range expansion have re
sumed. The restrictions did not, however, eliminate 
the incidental entanglement of sea otters. Therefore, 
in 1990 the State of California enacted legislation 
prohibiting use of gill and trammel nets in waters 
shallower than 30 fathoms throughout most of the sea 
otter range in the State. 

As noted earlier, the sea otter population on San 
Nicolas Island does not appear to be growing, despite 
evidence of pups being born into the colony. The 
reasons for this lack of growth are not known. One 

possibility is that animals may be being caught and 
killed in lobster traps. 

Update ofthe Southern Sea Otter Recovery Plan 
- In 1989 the Fish and Wildlife Service reconstituted 
the Southern Sea Otter Recovery Team to review and 
recommend changes necessary to update the Southern 
Sea Otter Recovery Plan. This action was precipitat
ed, in part, by the Exxon Valdez oil spill that occurred 
in Prince William Sound, Alaska, in March 1989. 
The Exxon Valdez oil spill affected an area larger than 
the sea otter range in California and demonstrated that 
the entire California sea otter population could be 
jeopardized by a single large oil spill. 

The Recovery Team reviewed and subsequently 
recommended revision of the Recovery Plan. In 
response to the team's recommendations, the Fish and 
Wildlife Service drafted a revised plan and in August 
1991 provided it to the Commission and others for 
review and comment. The Commission, in consulta
tion with its Committee of Scientific Advisors, re
viewed the draft revision and provided comments to 
the Service by letter of 8 November 1991. As dis
cussed in the previous annual report, the Commission 
noted that the draft revision contained conclusions that 
were not adequately supported by the information and 
analyses. The Commission recommended that a 
second draft be done and provided to the Commission 
and others for review and comment before it was 
considered for adoption by the Service. 

Receiving no response to its 8 November 1991 
letter and recommendations, the Commission on 11 
May 1992 again wrote to the Service. It noted that 
since it had not been advised otherwise, the Commis
sion assumed that the Service was preparing a second 
draft of the proposed Recovery Plan revision, as 
recommended. In its letter, the Commission request
ed that if this was not the case, the Service immediate
ly advise the Commission, as required by section 
202(d) of the Marine Mammal Protection Act, as to 
why it had not followed the recommendation. 

On 8 July 1992 the Service advised the Commis
sion that it had decided not to prepare a second draft 
for further agency and public review. The Service 
noted that comments on the first draft had identified 
a number of points that were not clear or adequately 
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justified and that the principal problem had been 
caused by the Recovery Team's attempt to combine 
the recovery goals of the Endangered Species Act and 
the Marine Mammal Protection Act. The Service 
indicated that the Recovery Team had reviewed the 
comments on the draft Recovery Plan revision and 
had proposed to redirect the focus of the revision 
specifically on actions needed to remove the popula
tion from the List of Endangered and Threatened 
Species. 

During the past several years, a number of groups 
have expressed concern to the Fish and Wildlife 
Service that revision of the Recovery Plan was being 
done without public input and consideration of socio
economic factors. In response to these concerns, 
early in 1993 the Fish and Wildlife Service formed a 
public interest group to identify and suggest ways for 
resolving conflicting views regarding needed conser
vation actions. The group includes representatives of 
the State of California, the fishing industry, the oil 
industry, and environmental groups. The group met 
twice during 1993 in conjunction with meetings of the 
Recovery Team. 

At the end of 1993 there were no indications as to 
when the revision of the Recovery Plan would be 
completed. 

The Alaska Sea Otter Population 

Small groups of sea otters survived the era of 
commercial exploitation in several remote areas of 
Alaska. Since then, sea otters have repopulated most 
of their former range in Alaska although they have not 
yet reached carrying capacity in some areas. No sea 
otters survived in southeast Alaska, and repopulation 
of the area was initiated by translocating otters from 
Amchitka Island and Prince William Sound in the late 
1960s and early 1970s. 

The best available data indicate that there are 
100,000 to 150,000 sea otters in Alaska. Although 
the population currently is large and growing, there 
are a number of existing and foreseeable threats and 
conservation issues. These include (1) conflicts with 
commercial, subsistence, and recreational shellfish 
fisheries that have developed in the absence of sea 
otters; (2) incidental take in gillnet and other fisheries; 
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(3) oil and gas development and transportation; 
(4) logging, mariculture, and other coastal develop
ment; (5) Native subsistence hunting; and (6) the 
increasing tourist industry in Alaska. The reality of 
oil and gas-related threats is illustrated by the 1989 
Exxon Valdez oil spill, which is estimated to have 
directly killed more than 3,500 to 5,500 sea otters. In 
some areas, oil contamination may still be affecting 
sea otters and their habitat. 

Recognizing the threats and possible conflicts being 
generated by increasing human populations and 
development in Alaska, the Commission in 1984 
initiated efforts to assess the state of knowledge and 
identify conservation issues regarding sea otters and 
nine other species of marine mammals that occur 
commonly in Alaska waters. This effort led to the 
publication in 1988 of species accounts, with research 
and management recommendations, for each of the ten 
species (see Appendix B, Lentfer 1988). 

As noted in previous annual reports, the Marine 
Mammal Commission suggested to the Fish and 
Wildlife Service in January 1989 that the Service 
prepare conservation plans for walruses, polar bears, 
and sea otters using the above-noted species accounts 
as source documents. The Service advised the Com
mission on 3 March 1989 that it had begun developing 
a walrus conservation plan and intended to begin 
developing conservation plans for polar bears and sea 
otters in the near future. Efforts to develop the 
conservation plans, however, were delayed by the 
Exxon Valdez oil spill. 

Realizing that continuing damage assessment and 
restoration activities related to the oil spill would 
further delay plan preparation, the Commission 
offered in 1991 to provide assistance by developing 
draft plans that could be used to expedite the planning 
process. The Service accepted the offer. With regard 
to sea otters, the Commission held a meeting in 
Anchorage, Alaska, on 25-26 September 1991 to 
determine what different interest groups believed were 
the key conservation issues. Subsequently, the 
Commission prepared a working draft conservation 
plan and provided it to the meeting participants for 
review and comment. Based on comments received, 
the working draft was revised and forwarded to the 
Fish and Wildlife Service on 5 May 1992. 
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The draft conservation plan prepared by the 
Commission identified a number of research and 
management actions meriting immediate attention. In 
its 5 May transmittal letter, the Commission noted 
that while some of these activities may already be 
underway, it was not clear precisely what was being 
done or whether it was sufficient. For instance, with 
respect to the 1989 Exxon Valdez oil spill, it was not 
clear what was being done to be better prepared to 
minimize and mitigate the effects of future oil spills. 
The Commission recommended that the Service, if it 
had not already done so, evaluate actions that had 
been taken to assess, minimize, and mitigate the 
effects of the Exxon Valdez oil spill and related clean
up operations on sea otters and their habitat and, 
based on this evaluation, develop a plan for assessing, 
minimizing, and mitigating the effects of possible 
future oil spills on sea otters. The Commission 
further recommended that the Service develop a draft 
oil spill contingency plan and distribute it to the Com
mission and others for review and comment. 

The Service's Alaska Regional Office substantially 
revised the working drafts of the sea otter, walrus, 
and polar bear conservation plans provided by the 
Commission. In January 1993 it distributed the 
revised drafts for public review and comment. At the 
same time, the Service transmitted questionnaires 
seeking view concerning related research and manage
ment issues. 

The Marine Mammal Commission, in consultation 
with its Committee of Scientific Advisors, reviewed 
the draft plans, and by letter of 23 March 1993 
forwarded its comments to the Service. In its letter, 
the Commission noted that the draft plans and ques
tionnaires were useful and provided a basis for 
moving forward. However, the Commission noted 
that the drafts raised a number of points that needed 
to be addressed before the plans could be adopted. 

For example, the Commission noted that the draft 
plans and questionnaires stated categorically that 
several of the proposed and possible alternative 
management options could not be implemented with
out amendment of the Marine Mammal Protection Act 
when, in fact, they apparently could be implemented 
through a waiver of the Act's moratorium on taking. 

In its letter, the Commission also noted that in 
some cases the stated goals of the plans appeared to 
differ substantially from the Marine Mammal Protec
tion Act's goal of preventing marine mammal popula
tions from being reduced or maintained below their 
optimum sustainable level. For example, the draft sea 
otter plan stated that the Service's goal was "to 
maintain the sea otter stock in Alaska within its asp 
range and to maintain healthy sub-populations of sea 
otters regionally in Alaska. " 

The Commission noted that the Service's reasons 
for proposing goals that appear to differ from the 
goals of the Marine Mammal Protection Act were 
neither self-evident nor explained. Similarly, it was 
not clear why the Service had concluded that amend
ment of the Marine Mammal Protection Act, rather 
than utilization of the Act's existing provisions for 
waiver of the moratorium on taking and importing 
marine mammals, would be required to implement 
certain management options. Also, it was not clear 
why the plans were being called "management plans" 
rather than "conservation plans." The Commission 
noted that, collectively, the draft plans gave the 
impression that the Service was seeking to change or 
to circumvent certain provisions of the Marine Mam
mal Protection Act. 

In mid-April 1993 the Commission was advised 
informally that the Service was planning shortly to 
release its polar bear, walrus, and sea otter conserva
tion/management plans without further consultation. 
By letter of 20 April, the Commission advised the 
Service that such an action would diminish the likeli
hood that the Service's plans would be accepted by 
those who would be affected by the various provi
sions. Thus, the Commission recommended that the 
Service provide an opportunity for additional review 
and revision before adopting the plans. 

On 22 April 1993 the Service advised the Commis
sion that it had adopted the recommendations made in 
the Commission's 28 June 1992 letter transmitting the 
working draft plans prepared by the Commission. 
With regard to the Commission's 23 March letter, the 
Service stated that it took exception to the inference 
that the Service was seeking to circumvent certain 
provisions of the Marine Mammal Protection Act. 
The Service stated that it has upheld all of the Act's 
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provisions to the best of its ability, butthat the Act 
could be modified to better enable the Service to 
manage populations of polar bears, sea otters, and 
walruses in Alaska. 

With regard to the Commission's question as to 
why the Service was opting to implement certain 
provisions of its proposed plan by amending the 
Marine Mammal Protection Act instead of seeking a 
waiver of the moratorium, the Service noted that it 
considered the amendment strategy to be a more 
efficient and expeditious mechanism to achieve the 
desired end result. The Service further noted that, 
contingent on the fate of the amendments, it might 
explore the waiver process at a later date. In response 
to the Commission's comment that the stated goals of 
the Service's draft plans did not appear consistent with 
the goals of the Marine Mammal Protection Act, the 
Service explained that it had been trying to express 
the goals in non-technical, non-legalistic language that 
could be broadly understood. It noted that the goal 
statements in its final draft plans were being rewritten 
to make them consistent with the language in the Act. 
In response to the Commission's question as to why 
the Service called its plans management plans instead 
of conservation plans, as envisioned in section 115 of 
the Act, the Service indicated that its management 
plans went beyond what is required in conservation 
plans. 

On 3 May 1993 the Service forwarded its final 
draft management plans for the polar bear, walrus, 
and sea otter in Alaska to the Commission and others 
for review and comment. The Marine Mammal 
Commission, in consultation with its Committee of 
Scientific Advisors, reviewed the final draft plans and 
on 24 June forwarded comments to the Service. The 
Commission noted that all three plans were much 
improved over earlier drafts and, with relatively 
minor revision, could be put into final form and used 
to guide future research and management activities. 

The Commission noted that all three draft plans 
called for amendment of the Marine Mammal Protec
tion Act to give the Service authority to regulate 
Native hunting if it appeared that such hunting, by 
itself or with other activities, was causing a species or 
population to be reduced or maintained below its 
maximum net productivity level. The Commission 

pointed out that the proposal suggested but provided 
little justification for concluding that present levels of 
taking are insufficient to meet Native subsistence and 
handicraft needs; some taking is being done for 
commercial rather than subsistence or handicraft 
purposes; the level of take inevitably will increase; the 
Natives themselves will be unable to prevent the take 
from reaching levels that will deplete the affected 
populations; and/or there is a substantial risk to 
populations from other sources - e.g., oil and gas 
exploration and development - and the Service will 
be unable to meet its responsibilities under the Marine 
Mammal Protection Act unless it has authority to 
regulate all forms of taking in emergency situations. 

The Commission indicated it agreed that it would 
be irresponsible to delay regulation of Native subsis
tence hunting or any other type of taking until the 
affected species or population stock is formally 
designated as depleted. The Commission pointed out, 
as noted above, that the bases for the Service's 
concerns, and precisely when and how it would 
propose exercising emergency regulatory authority, 
were not clear. The Commission suggested that as a 
first step the Service work with the affected Native 
groups and the State of Alaska to describe and reach 
agreement on situations where emergency management 
authority would be required to effectively meet the 
intents and provisions of the Marine Mammal Protec
tion Act, and what that authority should entail. 

By October 1993 the Service had not responded to 
the Commission's 24 June comments on the final draft 
plans, and on 20 October the Commission wrote to 
the Service asking to be advised of the present status 
of the plans. It also asked what changes had been or 
would be made in response to comments from various 
parties, what steps the Service had taken or planned to 
implement key provisions of the plans, and what 
levels of funding were to be applied to each plan on 
a task-by-task basis. 

On 10 November the Service responded to the 
Commission's 20 October letter, noting that publica
tion of the final management plans was anticipated by 
mid-December and that the plans would identify 
research and management needs and priorities and 
provide estimated costs and timetables for specific 
tasks. The Service noted that implementation of key 
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provisions of the final plan would be dependent on 
funding for the Fish and Wildlife Service and the 
National Biological Survey. 

On 8 December 1993 the Service forwarded 
revised drafts of the conservation plans for polar 
bears, sea otters, and Pacific walruses to the Commis
sion and others who had been involved in plan devel
opment. In the accompanying letter, the Service 
noted that all three plans had undergone substantial 
revision in light of comments received and the direc
tion provided by the new Administration. The Ser
vice further noted that the revised drafts placed 
greater emphasis on development of co-management 
programs with the various Alaska Native organizations 
that deal with marine mammal conservation. Because 
of the change in emphasis, the Service concluded that 
it was no longer appropriate to refer to the plans as 
management plans and that they were now being 
called conservation plans. 

At the end of 1993 the Commission, in consulta
tion with its Committee of Scientific Advisors, was 
reviewing the revised draft plans and anticipated 
providing comments to the Service early in 1994. 

Bowhead Whale 
(Balaena mysticetus) 

Bowhead whales occur only in the northern hemi
sphere and are circumpolar in distribution. Historical
ly, there are believed to have been at least four 
separate stocks. The largest surviving stock is the 
western Arctic population, which migrates annually 
between the Bering and Chukchi Seas and the Beau
fort Sea. 

Exploitation by commercial whalers between 1600 
and the early 1900s reduced all bowhead populations 
to extremely low levels. Although all stocks were 
subject to intensive hunting, the period of exploitation 
and extent of the depletion differed for each. In the 
western Arctic, the population off Alaska, eastern 
Russia, and northwestern Canada was heavily exploit
ed from 1848 to 1915. During that time, more than 
19,000 whales were taken by commercial whalers. 

Bowhead whales are listed as endangered under the 
Endangered Species Act of 1973. The species also is 
considered depleted under the Marine Mammal 
Protection Act. All stocks of bowhead whales are 
classified as protected stocks by the International 
Whaling Commission (IWC). 

Current Population Status 

In 1991 the IWC's Scientific Committee conducted 
a comprehensive assessment of available information 
concerning the western Arctic bowhead whale popula
tion. The Committee concluded that growth of 
individual whales is slower than previously thought 
and female age at sexual maturity is later (13-17 years 
instead of 9 years) than previously thought; the 
average calving interval is probably about 4 years; the 
proportion of immature individuals in the population 
is 0.44 to 0.65, which is indicative of a recovering 
population; and the population increased at an average 
annual rate of 3.1 percent for the period 1978-1988. 

The Committee estimated that in 1988, the year in 
which the most recent and complete census data were 
obtained, the western Arctic bowhead whale popula
tion numbered 7,500 individuals with a 95 percent 
confidence interval between 6,400 and 9,200. The 
pre-exploitation (1848) population was estimated at 
12,400 to 18,200 whales. The Committee estimated 
that the annual replacement yield (i.e., the number of 
animals that, if taken, could be replaced annually by 
population growth) was 254 animals and concluded 
that the expected Native subsistence take by itself 
should not prevent the recovery of the stock. Howev
er, other factors (e.g., environmental change, pollu
tion, noise disturbance from offshore oil and gas), 
combined with subsistence take, could have cumula
tive effects that might prevent the stock's recovery. 

The Scientific Committee reported at the 1993 
IWC meeting that, as in the previous year, it had 
received no new information that would change its 
advice provided to the IWC in 1991. However, the 
Committee noted improved methods for estimating 
population size were now available and it recom
mended their use for a planned bowhead whale 
comprehensive assessment in 1994. The IWC Techni
cal Committee agreed there was no need to modify the 
present catch limits. 
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Table 7. Quotas and number of bowhead whales 
taken by Alaska Eskimos, 1973-19931 

IWC 
Quotas' Number Taken 

Struck % Struck 
Landed/ But Total and 

Year Struck Landed Lost Struck Landed 

1973 37 10 47 79 
1974 20 31 51 39 
1975 15 28 43 35 
1976 48 43 91 53 
1977 26 82 108 24 
1978 14/20 12 6 18 67 
1979 18/27 12 15 27 44 
1980 18/26 16 18 34 47 
1981 17/27 17 11 28 61 
1982 17/27 8 11 19 42 
1983 17/27 9 9 18 50 
1984' -/43 12 13 25 48 
1985' -/26 11 6 17 65 
1986' -/26 20 8 28 71 
1987' -/32 22 9 31 71 
1988' -/35 23 6 29 79 
1989 41/44 18 8 26 69 
1990 41/47 30 14 44 68 
1991 41/44 27 19 46 59 
1992 41/54 38 12 50 76 
1993 41/54 41 11 52 79 

1	 Cited quotas provided by the International Whaling Com
mission; data on the number of whales taken provided by the 
National Marine Fisheries Service. 

2	 In establishing quotas for both landings and strikes, the 
International Whaling Commission stipulated that whaling 
should cease whenever the number of whales landed or the 
number of strikes reached the specified number. whichever 
came first. 

3	 From 1984 to 1988 quotas were set for strikes only. 

As noted in the previous annual report, poor 
weather conditions in 1992 prevented the collection of 
ice-based visual and acoustic census data on bowhead 
whales. Weather was substantially better during the 

1993 census and good data were obtained. These data 
are being analyzed, and the results will be provided to 
the IWC Scientific Committee for use in its 1994 
comprehensive stock assessment. 

Eskimo Whaling 

Bowhead whales are hunted by Alaska Natives for 
subsistence and cultural purposes. Allowable catch 
levels are established by the IWC, based on advice 
from its Scientific Committee, and are implemented 
by the member nations. 

In 1982 the IWC adopted a new paragraph to its 
Schedule of Regulations setting forth guidelines for 
establishing catch limits for aboriginal subsistence 
whaling. The new paragraph formally recognizes a 
distinction between commercial and aboriginal subsis
tence whaling. It also codifies the past IWC practice 
of attempting to strike a balance between the subsis
tence, cultural, and nutritional needs of aboriginal 
people and the need to protect affected whale stocks. 

In response to the guidelines, the Department of the 
Interior developed a quantitative procedure for deter
mining the subsistence and cultural needs of Alaska 
Natives. Based on data available in 1983, the subsis
tence and cultural need for bowhead whales was 
established at 26 animals landed per year. Using 
updated information from nine Alaska Native whaling 
villages, this estimate was revised in 1988 to 41 
whales landed per year. 

The United States subsequently requested and 
received from the IWC an annual quota of 41 whales 
landed and a maximum of 47 struck for each of the 
years 1989, 1990, and 1991. In 1991 the United 
States requested a quota of 54 strikes per year for the 
years 1992, 1993, and 1994 with no more than 41 
whales to be landed in any year (Table 7). In re
sponse, the IWC adopted a three-year block quota 
allowing a total of 141 bowhead whales to be struck 
during 1992-1994. In addition, the IWC adopted a 
provision allowing 13 unused strikes from the 1989 
through 1991 quota to be carried forward and added 
to the new quota. Thus, Alaska Native whalers were 
authorized up to 154 strikes during 1992-1994. 
During any single year, however, the number of 
strikes may not exceed 54 and the number of whales 
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landed may not exceed 41. Recent catch and strike 
totals are shown on Table 7. 

The Alaska Eskimo Whaling Commission regulates 
the Alaska Eskimo bowhead hunt pursuant to a 1981 
Memorandum of Understanding between it and the 
Department of Commerce. The memorandum is 
reviewed and updated annually. The number of 
whales struck and landed by Alaska Natives has been 
consistent with the quotas established by the IWC. 

Subsistence Whaling in Canada 

In August 1991 the Canadian Minister of Fisheries 
and Oceans approved a license to the western Arctic 
Inuvialuit community of Aklavik to kill one or strike 
two bowhead whales. The Inuvialuit subsequently 
struck and killed one bowhead whale. Canada, which 
withdrew from the IWC in 1982, authorized the 
bowhead take without consulting the IWC. Absent 
such consultation, Canada's action could be viewed as 
"diminishing the effectiveness" of the IWC's conser
vation program and grounds for certification by the 
United States under the Pelly Amendment to the 
Fishermen's Protective Act (22 U.S.C. § 1978) and 
Packwood-Magnuson Amendment to the Magnuson 
Fishery Conservation and Management Act (16 
U.S.C. § 1821(e)(2». 

In response to concerns expressed by the United 
States, the Canadian Ambassador to the United States 
advised the U.S. Secretary of Commerce on 30 
September 1991 that a committee of officials from 
various Canadian Government departments would 
review issues and problems arising from the Inuvialuit 
bowhead hunt, including the Canadian Government's 
position with regard to the IWC. Because of the 
implications of the Canadian hunt on the conservation 
of bowhead whales, the Marine Mammal Corntnission 
wrote the U.S. IWC Commissioner on 5 December 
1991. It recommended that, notwithstanding the need 
for an investigation of the circumstances surrounding 
issuance of the Canadian license, action be taken to 
certify the Government of Canada under the Pelly 
Amendment for diminishing the effectiveness of the 
IWC's conservation program. No action was taken in 
1991 or 1992 to certify Canada for authorizing the 
whaling activities. However, representatives of the 
Canadian Government were contacted to determine 

Canada's intent concerning future bowhead whale 
hunting and the possibility of rejoining the IWC. 

At the May 1993 IWC meeting, a Canadian Gov
ernment observer reported that there had been no 
bowhead whale hunt in Canada in 1992 and that the 
Canadian Government had received no requests for a 
license to hunt bowhead whales in 1993 or later. In 
August 1993, however, the Canadian Government 
issued a license authorizing the take of one bowhead 
whale by Canadian Natives for subsistence purposes. 
No bowhead whales were taken in 1993 by Canadian 
Natives. To date, the Canadian Government has 
taken no action to rejoin the IWC and its intentions 
with regard to allowing future Native hunting of 
bowhead whales are unclear. 

Small-Take Exemption 

As noted in Chapter IX, the Marine Mammal 
Protection Act directs the Secretaries of the Interior 
and Commerce to authorize the unintentional taking of 
small numbers of marine mammals by U.S. citizens 
incidental to activities other than commercial fishing 
operations, provided that the total of such taking will 
have a negligible impact on the affected species or 
stock; the taking will not have an unmitigable adverse 
impact on the availability of the species or stock for 
taking for subsistence use by Alaska Natives; the 
methods of taking will cause the least practicable 
adverse impact on the affected species or stock and its 
habitat; and regulations are set forth regarding the 
monitoring and reporting of any taking. On 18 July 
1990 the National Marine Fisheries Service published 
a final rule authorizing the non-lethal taking of six 
species of marine mammals, including bowhead 
whales, incidental to oil and gas exploration activities 
in the Beaufort and Chukchi Seas from 1990 to 1995. 

In a 10 February 1993 letter to the National Marine 
Fisheries Service, ARCO Alaska, Inc., requested 
authorization to take six species of marine mammals, 
including bowhead whales, incidental to planned oil 
and gas exploration activities at its Kuvlum prospect 
site in the Beaufort Sea during the 1993 open-water 
season. By letter of 28 June the Corntnission provid
ed comments on the request to the National Marine 
Fisheries Service. The Service issued a Letter of 
Authorization to ARCO Alaska, Inc., on 19 July 
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1993, allowing ARCO to unintentionally take bow
head whales and other marine mammals incidental to 
seismic surveys and exploratory drilling activities in 
the Beaufort Sea. Subsequently, Native whalers filed 
suit against the Service, asking that the permit be 
invalidated. A preliminary injunction to halt ARCO's 
activities was denied, and the Natives filed a motion 
to dismiss their suit after seismic surveys were com
pleted in mid-September. Further discussion of this 
issue is provided in Chapter IX. 

Bowhead Whale Recovery Plan 

The National Marine Fisheries Service has lead 
U. S. responsibility for identifying, encouraging, and 
coordinating actions necessary to ensure that human 
activities do not adversely affect bowhead whales or 
their habitat. Development of a recovery plan speci
fying needed research and management actions would 
help the Service meet its responsibilities. Therefore, 
in a 5 December 1991 letter to the U.S. IWC Com
missioner, the Marine Mammal Commission recom
mended that the National Marine Fisheries Service 
develop a recovery plan for the western Arctic bow
head whale population. 

No action was taken to develop a plan and, in a 
letter to the National Marine Fisheries Service dated 
10 March 1993, the Commission advised the Service 
that it continued to believe that a recovery plan for the 
western Arctic bowhead whale population was war
ranted. Among other things, it noted that such a plan 
would facilitate the development, coordination, 
implementation, and funding ofprograms necessary to 
protect and encourage the recovery of the population. 
The Commission recommended that the Service 
immediately initiate efforts to develop and implement 
a recovery plan for bowhead whales. 

On 14 May 1993 the Service responded to the 
Commission's recommendation. In its letter the 
Service concurred with the Commission on the need 
for a recovery plan for bowhead whales. However, 
the Service thought it would be preferable to defer 
plan development until 1994 when the IWC's bow
head whale population assessment would be completed 
and the IWC had considered possible revisions to the 
IWC's Aboriginal Whaling Management Scheme. 
The Service noted that the western Arctic bowhead 

whale population is increasing slowly and that indus
trial activity in the western Beaufort Sea, as well as 
Native subsistence take, may have a role in inhibiting 
growth of the population. 

In 1994 the Marine Mammal Commission will 
continue to monitor matters related to bowhead whales 
and advise the National Marine Fisheries Service and 
the Minerals Management Service and other involved 
agencies on further actions that may be necessary to 
protect and encourage the recovery of the western 
Arctic bowhead whale population. 

Northern Right Whale 
(Eubalaena glacialis) 

The northern right whale is the world's most 
endangered large whale. The species occurs in the 
North Atlantic and North Pacific Oceans and has been 
reduced to perilously low numbers in both areas by 
excessive commercial whaling that began in the 11th 
century in the North Atlantic and in the mid-1800s in 
the North Pacific. The species may now number 
fewer than 400 animals. 

By far the largest known population is in the 
western North Atlantic Ocean where it numbers about 
350 animals. This population occurs seasonally in at 
least five locations: within a few miles of the coast of 
northeastern Florida and Georgia in winter; in Cape 
Cod Bay and the Great South Channel off Massachu
setts in spring; in the Bay of Fundy near the U.S.
Canada border in summer and early fall; and off the 
southern tip of Nova Scotia from spring through fall. 
The winter habitat off Florida and Georgia is used 
exclusively by females about to give birth or accom
panied by a newborn calf, and by juveniles. Where 
the remaining 85 percent of the population over
winters is unknown. 

Right whales were once abundant in the eastern 
North Atlantic Ocean where they were hunted by 
Basque fishermen off the coasts of present-day Spain 
and France centuries ago. Over the past 60 years, 
however, only about ten reliable sightings have been 
reported off western Europe, the Azores, and Madei
ra. These reports may have been of stragglers from 
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the western North Atlantic and a viable population 
may no longer exist in the eastern North Atlantic. 

The status of populations in the North Pacific 
Ocean and adjacent seas may not be much better than 
in the eastern North Atlantic. Right whale sightings, 
strandings, and catch records in the eastern North 
Pacific over the past 50 years are so few and so 
widely scattered that there is no basis for assessing 
how many animals remain. There have been no 
reports of calves for several decades and right whales 
in this area could disappear by the end of this century. 

The status of right whales in the western North 
Pacific is less clear. Participants in a 1983 workshop 
on the status of right whales concluded that the 
western North Pacific right whale population may 
number about 100 to 200 whales. Available data to 
support this estimate, however, are poor. 

Right whales were the first whale species to receive 
international protection from commercial hunting. 
Initial protection was provided by the first Internation
al Convention for the Regulation of Whaling, which 
entered into force in 1935. The Convention included 
a ban on hunting right whales that was accepted by 
most nations. The prohibition was carried forward by 
the International Whaling Commission under the 1946 
International Convention for the Regulation of Whal
ing. While the ban on killing right whales has been 
officially accepted by all nations for several decades, 
recent information indicates that whalers in the former 
Soviet Union continued to take whales illegally up to 
at least the 1960s, killing several hundred northern 
right whales and more than 700 southern right whales 
(Eubalaena australis.) 

Right whales also are listed on Appendix I of the 
Convention on International Trade in Endangered 
Species of Wild Fauna and Flora, designated as 
endangered under the U.S. Endangered Species Act, 
and considered depleted under the U.S. Marine 
Mammal Protection Act. 

The scarce sighting records for right whales in the 
eastern North Atlantic and North Pacific suggest that 
right whales have been unable to recover in those 
areas since initial protection from hunting was afford
ed nearly 60 years ago. As there are no data on the 

size of the population in the western North Atlantic in 
the 1930s, there is no direct means of determining if 
the present population of some 350 animals represents 
a substantial increase, a further decrease, or an 
equivalent number of whales compared to the number 
surviving when the species was first protected from 
hunting. If the population numbered about 40 animals 
in the early 1930s, the present population size could 
have been attained by an average net increase of four 
percent per year, which is possible. 

Although current population trends are uncertain, 
it is likely that recovery has been impaired by human 
activities other than whaling that have killed or injured 
individuals and degraded essential habitat. Because of 
the extremely small number of remaining right whales 
and because mature females bear a calf an average of 
every three to six years at most, the death or serious 
injury of even a single animal can have a significant 
effect on population recovery. In this regard, evi
dence from strandings along the east coasts of the 
United States and Canada indicates that at least 11 
right whales have been killed since 1970 by collisions 
with large vessels or entanglement in commercial 
fishing gear. 

Right whales also may be affected by human 
activities that do not cause direct physical harm. For 
example, vessel noise and disturbance may alter 
normal behavior, cause stress, and perhaps induce 
animals to leave or avoid preferred habitat. Right 
whales and their habitat also may be affected adverse
ly by dredging and dredge spoil disposal, sewage 
discharges from municipal outfalls, oil spills, whale 
research, whale-watching activities, offshore oil and 
gas exploration and development, and perhaps other 
human activities. 

Recent Right Whale Injuries and Deaths 

One of the 11 right whales killed as a result of 
human activity in the western North Atlantic since 
1970 was a calf struck by a Coast Guard vessel three 
miles off the coast of northeastern Florida early in 
January 1993. This was the fourth time in three years 
that evidence of a ship strike has been reported from 
the calving ground. Early in 1991 a calf with a 
severe propeller slash was sighted during an aerial 
survey, and a juvenile female struck and killed by a 
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vessel washed ashore on Amelia Island. In 1992 a 
juvenile judged to be in poor condition with apparent 
propeller scars on the peduncle and flukes also was 
reported. 

Also early in 1993 the carcass of a right whale calf 
washed ashore at the Cape Canaveral National Sea
shore in Florida. The animal was badly decomposed 
by the time it could be examined, and the cause of 
death could not be determined. There was no indica
tion, however, that human-related factors were 
involved with its death. The loss of the calf due to 
the ship strike in 1993 was particularly untimely as 
only eight calves (including the two dead calves) were 
documented during the 1992-1993 winter calving 
season off Florida and Georgia. This is the lowest 
calf count since 1988 when only seven calves were 
reported from the area. 

In July 1993 a National Marine Fisheries Service 
observer documented a right whale entangled in a 
swordfish drift gillnet along the southern edge of 
Georges Bank off Massachusetts. The animal, with a 
lobster pot rope and buoy wrapped around its tail 
stock from a previous entanglement, was successfully 
released from the net by the crew and some of the 
lobster gear was removed. The animal then swam 
away. On 7 August, the same animal was sighted off 
Stellwagen Bank still carrying some of the lobster 
gear. The entangling line was successfully removed 
at that time. On 22 August, the whale was resighted 
off Long Island with no entangling debris. It ap
peared to be in poor condition, however, with severe 
cuts and wounds from its various entanglements. 

Proposed Critical Habitat 

On 12 July 1990 the National Marine Fisheries 
Service published a notice in the Federal Register 
announcing receipt of a petition from the Right Whale 
Recovery Team proposing that three areas in the 
western North Atlantic be designated as critical habitat 
under the Endangered Species Act. The three areas 
include (1) nearshore waters within 5 to 15 miles of 
the northeastern Florida and southern Georgia coasts, 
used as a calving and nursing area in winter, (2) most 
of Cape Cod Bay off Massachusetts, used as a feeding 
area in early spring, and (3) the Great South Channel 
east of Cape Cod, used as a feeding area in late 

spring. For each area, the petition set forth bound
aries and briefly described the seasonal use by right 
whales. 

The Commission responded to the notice on 26 
September, noting that while there appeared to be 
sufficient grounds for designating all three areas as 
critical habitat, information in the petition did not 
provide a clear or complete basis for justifying the 
proposed action or boundaries. It also did not clearly 
identify special management considerations that must 
be evaluated as part of the designation process. The 
Commission therefore advised the Service that it was 
contracting for a report to compile and sunnnarize 
such information. 

After the contractor's report was completed (see 
Appendix B, Kraus and Kenney 1991), the Commis
sion transmitted copies to the Service on 31 May 1991 
with a letter of recommendation. The Commission 
noted that the report set forth the rationale needed to 
proceed, and it recommended that the Service act 
immediately to designate all three areas as critical 
habitat as set forth in the petition. In October 1991 
the Service advised the Commission that it was 
preparing an environmental assessment for the pro
posed action and that it expected to publish proposed 
rules in January 1992. 

By fall 1992 the proposed rules had not been 
published, and on 18 October the Commission wrote 
to the Service asking about their status. The Service 
replied on 24 November 1992, noting that due to 
other agency priorities the proposed rules had been 
delayed. It stated, however, that they would be 
published in January 1993 and that the Service would 
respond to such petitions more expeditiously in the 
future. 

On 19 May 1993 the Service published proposed 
rules to designate all three areas set forth in the 1990 
petition as critical habitat. The background informa
tion accompanying the proposed rules identified 
special management considerations applicable to the 
three areas, including vessel traffic and commercial 
fishing which are of concern, in part due to possible 
collisions between vessels and whales and the potential 
for whales to become entangled in fishing gear. The 
background information also stated that the designa
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tion of critical habitat by itself did not restrict human 
activities within the areas or mandate specific manage
ment or recovery actions. Rather, the Service stated 
that the designation would contribute to the species' 
conservation primarily by alerting public and private 
entities to the importance of the areas to right whales. 

The Commission, in consultation with its Commit
tee of Scientific Advisors, reviewed the proposed 
rules and returned comments and recommendations on 
15 July 1993. In its letter, the Commission noted 
that, while it was true that the action proposed by the 
Service would not restrict any human activities, the 
Service's proposed rules on listing and designating 
critical habitat (50 C.F.R. § 424.18) provide that 
rules to designate such areas include "a description of 
any conservation measures available under the (desig
nation) rule." Therefore, the Commission noted that 
a designation rule might include restrictions or man
dates for specific actions if the Service chose to do so. 

The Commission also noted that ship strikes and 
entanglement in fishing gear were responsible for all 
known human-related mortality of right whales and 
nearly one-third of all known right whale deaths in the 
western North Atlantic between 1970 and 1989 (8 of 
25 whales). With regard to the winter habitat off 
Florida and Georgia, the Commission noted that two 
right whales were known to have been struck and 
killed in the past three years. Based on dedicated 
right whale surveys in this area from the winters of 
1989/1990 to 1992/1993, which had identified 126 
individuals, the known vessel-related deaths represent 
about two percent of the whales known to occur in the 
area. Considering ·that some of the identified whales 
may have been animals resighted in different years, 
that other whales, including calves, have been ob
served in the area with propeller scars, and that there 
have been several documented near-collisions between 
whales and barges operating in the area, the Commis
sion suggested that the percentage of whales struck by 
ships in the area probably exceeded two percent 
during the past three years. 

Therefore, the Commission recommended that the 
Service designate the proposed areas as critical habitat 
and that it also expand the proposed rule to include 
conservation measures to reduce the likelihood of 
right whales being struck by boats or becoming 

entangled in fishing gear. In this regard, the Com
mission recommended that the Service's rule include 
conservation measures to (1) prohibit the use of 
unattended drift and sink gillnets in all three proposed 
critical habitat areas during the seasons that whales 
are likely to occur in each area, and (2) require that 
commercial and military vessels entering and leaving 
ports adjacent to the critical habitat off Florida and 
Georgia in the season when whales are present (a) 
proceed at speeds that allow whales to avoid oncom
ing ships or allow ships to avoid hitting whales (e.g., 
about 5 knots); (b) travel through the critical habitat 
on a course as close to perpendicular as practicable to 
the port's coast access point; and (c) maintain a watch 
to look for and, as possible, alter ship course or speed 
to avoid surface-resting right whales while transiting 
the designated area. 

At the end of 1993 the Service had not yet taken 
any final action with regard to the critical habitat 
proposal. 

New England Groundfish Fishery 

In October 1993 the National Marine Fisheries 
Service asked the Commission for comments on 
amendment five to the Northeast Multispecies Fishery 
Management Plan proposed by the New England 
Fisheries Management Council. This plan sets forth 
provisions to manage commercial trawl, longline, and 
sink gillnet fishing for several species of groundfish 
off the northeastern United States. 

Among the provisions of the existing plan is an 
area closure effective from I February to 31 May in 
the portion of the Great South Channel that has been 
a spawning area for haddock. While the closure, 
which applied to both fixed and mobile fishing gear, 
was instituted to help restore the area's depleted 
haddock stocks, it also reduced the risk that right 
whales and other endangered whales that occur in the 
area in spring might become entangled in fishing gear. 

Recent catch and research data indicate that had
dock abundance has declined in the closed area and 
that it is no longer a significant spawning area. 
Therefore, the Council determined the area closure is 
no longer needed to protect haddock. However, in 
view of the continued need to avoid the entanglement 
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of endangered whales, including right whales, the 
Council's amendment proposed extending the closed 
area for those using gillnet gear but allowing the use 
of mobile gear. 

On 15 November 1993 the Commission, in consul
tation with its Committee of Scientific Advisors, 
provided comments to the Service on the proposed 
amendment. In its letter the Commission noted the 
area under closure includes one of the most important 
habitats for right whales on the east coast and that 
action to extend the closure for gillnets was warrant
ed, given information documenting entanglements of 
right whales in fishing gear. 1t also noted, however, 
that the period of peak occurrence of right whales in 
the area was from April to June and that the area 
closure's boundary overlapped, but did not fully 
include the entire critical habitat area proposed for the 
Great South Channel. The Commission further noted 
that no similar closure was proposed for Cape Cod 
Bay, which also is a proposed critical habitat. 

Therefore, to better address the stated purpose of 
minimizing the risk of entangling right whales, the 
Commission recommended that boundaries of the 
proposed closure be changed to match the boundaries 
for the Great South Channel right whale critical 
habitat and that the period of the closure be changed 
to cover the period April through June. In addition, 
the Commission recommended that the proposed right 
whale critical habitat area in Cape Cod Bay also be 
closed to sink gillnets from February through May 
when right whales are most likely to occur. 

As of the end of 1993 the Service had not yet taken 
final action on the Council's proposed amendment. 

Boston Harbor Sewage Outfall Project 

To address inadequate sewage treattnent in the 
Boston metropolitan area, where primary-treated (i. e., 
solids removed) and, at times, raw sewage is now 
discharged into Massachusetts Bay, the Massachusetts 
Water Resources Agency has developed plans to 
upgrade the area's sewage treatment system. The plan 
includes the construction of secondary sewage treat
ment facilities at its Deer Island Sewage Treatment 
Plant and disposal of effluent through a tunnel and 
diffuser system extending approximately 9.5 miles 

offshore. Secondary treatment facilities would be 
brought on-line over a four-year period. When 
completed in 1999, they would be capable of treating 
1,080 million gallons of sewage per day. At that 
level, they would be capable of handling the projected 
sewage flow during dry periods. During periods of 
heavy rain when street runoff enters the system, some 
sewage receiving only primary treatment would be 
mixed into the effluent. 

The end of the outfall would be within 10 miles of 
Stellwagen Bank and could potentially affect right 
whales as well as humpback whales that feed in 
Massachusetts Bay and Cape Cod Bay. Among other 
things, there is concern that the effluent could affect 
the species composition and productivity of zooplank
ton on which right whales feed. It also could affect 
small schooling fish on which humpback whales feed. 
Accumulation of toxins released by the effluent is also 
a concern for right whales as well as other marine 
manunals and other forms of marine life. 

To operate the system, the Resources Agency 
applied to the Environmental Protection Agency for a 
National Pollution Discharge Elimination System 
permit required by the Clean Water Act. In consider
ing issuance of the permit, the Environmental Protec
tion Agency, in cooperation with the Army Corps of 
Engineers (the agency responsible for permitting 
construction of the outfall tunnel), prepared a Biologi
cal Assessment describing the proposed project and its 
expected environmental impacts. 

In April 1993 the Environmental Protection Agency 
provided the assessment to the Fisheries Service to 
assist in evaluating effects of the proposed action on 
endangered marine species, including right whales, 
pursuant to section 7 of the Endangered Species Act. 
On 8 September 1993 the Service provided the 
Environmental Protection Agency with its Biological 
Opinion on the proposed system. 

Based on its review, the Service concluded that 
while the proposed action may affect right whales and 
their critical habitat, as well as humpback whales, fin 
whales, and harbor porpoises, it was not likely to 
jeopardize the continued existence of any of these 
species. Among other findings cited in support of 
this conclusion, the Service noted that, based on 
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modeling predictions of the effluent plume, zooplank
ton productivity, density, and availability to right 
whales and to schooling fish on which humpback 
whales feed should not be affected by the proposed 
outfall. It also noted that, given projected reductions 
in the level of toxins that would occur when most of 
the secondary treatment facilities are brought on-line 
in 1998 and the small proportion of the total habitat of 
endangered whales affected by the outfall, contami
nant effects should not exceed current levels. 

In view of the possible effects and uncertainties, the 
Service recommended a number of research and 
monitoring studies. It recommended that some of 
these be completed before discharges of primary
treated sewage were permitted. The Service also 
recommended that long-term monitoring studies be 
undertaken to verify certain assumptions and predic
tions used to evaluate possible effects of the proposal. 

Among these, the Service recommended studies be 
done to identify pathogens, such as viruses and 
bacteria, that may be in the effluent and their potential 
as disease vectors for marine mammals; monitor the 
concentration, quality, and spatial partitioning of 
copepod patches in right whale feeding areas in Cape 
Cod and Massachusetts Bays; and monitor the distri
bution of whales in Cape Cod and Massachusetts Bays 
through annual or biennial seasonal surveys. In 
cooperation with Federal agencies involved in other 
projects affecting marine water quality off New 
England, the Service also recommended that a region
al aerial or shipboard survey program be undertaken 
once each decade to assess regional whale abundance 
and distribution. 

As ofthe end of 1993 the Environmental Protection 
Agency had not yet taken final action on the Resource 
Agency's permit request for the project. 

Right Whale Research 

In the early 1980s the Marine Mammal Commis
sion supported several studies to encourage and direct 
the development of a right whale research program 
along the Atlantic coast of the United States (see, for 
example, Appendix B, Winn 1984 and Kraus 1985 
and Appendix C, Winn et al. 1985 and Brownell et 
al. 1985). In 1986 Congress appropriated $500,000 

to the National Marine Fisheries Service to start a 
long-term research program by a consortium of non
governmental research organizations formed to study 
right whales along the Atlantic coasts of the United 
States and Canada. To continue and build on the 
consortium's studies, Congress has since provided the 
Service annual appropriations of between $200,000 to 
$250,000 for work on right whales. Several Federal 
agencies, including the Minerals Management Service, 
the Army Corps of Engineers, the Navy, and the 
Marine Mammal Commission also have supported 
various right whale studies. 

Major efforts supported to date include the monitor
ing of right whales in all five areas off the United 
States and Canada known to be used regularly by right 
whales, the development of a photo-identificationcata
logue that now has more than 300 individually identi
fied whales, necropsies of dead beach-cast whales, the 
collection of tissue samples for genetic, contaminant, 
reproductive, and other analyses, and the development 
of a computerized data management system. 

For Fiscal Year 1993 Congress appropriated 
$214,000 to the Service for right whale work, the 
same amount as appropriated in the preceding year. 
For 1993 the focus of efforts was on the maintenance 
of the right whale photo-identification catalogue and 
associated database and on analysis of data collected 
in recent years. At the end of 1993 a series of papers 
on the results of these analyses was being prepared. 

In December 1993 the Commission received the 
final report of a study to mitigate ship strikes and 
characterize vessel traffic in coastal waters off Florida 
and Georgia used by right whales in the winter as a 
calving and nursing ground. The study, funded 
jointly by the Army Corps of Engineers, the Marine 
Mammal Commission, the National Marine Fisheries 
Service, and the Navy, was undertaken to help identi
fy and assess measures to reduce the risk of collisions 
between right whales and ships. 

During the study, meetings were held with officials 
of the Navy, the Coast Guard, the States of Florida 
and Georgia, and regional port and pilot associations 
to distribute information on the occurrence of right 
whales in the area and the importance of precautions 
to avoid collisions with ships. Steps also were taken 
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to (1) alert the general public through print and 
electronic media to the occurrence of right whales and 
the threat posed to them by vessels; (2) develop a 
prototype early-warning network for advising mariners 
when right whales had been sighted in or near ship
ping lanes; (3) gather additional information on right 
whale movements and behavior by using an airship as 
a research platform; and (4) develop an information 
base on the levels and pattern of area vessel traffic. 
The results of the effort contributed to the formation 
of a Southeastern U.S. Right Whale Implementation 
Team (see below). 

With respect to the field research component of the 
study, airship operations permitted extended obser
vations of individual right whales. The results indi
cate that cow-calf pairs and observed interacting 
groups of whales spend as much as 75 and 69 percent 
of their time at the surface, respectively, and that lone 
juveniles spend only 32 percent of their time at the 
surface. The results will help in interpreting aerial 
survey data as well as in assessing the risks of ship 
strikes. 

Sontheastern U.S. Right Whale 
Implementation Team 

On 18 June 1993 the National Marine Fisheries 
Service and the Georgia Department of Natural 
Resources cosponsored a meeting in Brunswick, 
Georgia, to review information on the status of right 
whales and to examine right whale protection needs in 
the proposed critical habitat area off Florida and 
Georgia. In addition to members of the Service and 
the Georgia Department of Natural Resources, partici
pants included representatives of the Canaveral Port 
Authority, the Army Corps of Engineers, the Florida 
Department of Natural Resources (now the Depart
ment of Environmental Protection), the Georgia 
Conservancy, the Jacksonville Port Authority, the 
Marine Mammal Commission, the Minerals Manage
ment Service, the New England Aquarium, the Coast 
Guard, and the Navy. 

Preliminary results of the aforementioned study 
were presented at the meeting and the participants 
reviewed potential actions. The actions considered 
included expanding public awareness programs 

targeted at commercial and recreational vessel opera
tors, increasing aerial surveys to warn vessels of the 
presence and location of whales, restricting vessel 
speeds, and using side-scan sonar to locate whales. 

To follow up the June meeting, the National Marine 
Fisheries Service sought and received funding com
mitments from the Coast Guard, the Navy, and the 
Army Corps of Engineers for an aerial survey of the 
calving area during the 1993-1994 winter season. In 
addition, the Georgia Department of Natural Resourc
es and the National Marine Fisheries Service con
vened a second meeting on 26 August 1993 to discuss 
right whale funding and agency participation in 
regional recovery work. At the meeting, a South
eastern U.S. Right Whale Implementation Team was 
formed with a representative of the Georgia Depart
ment of Natural Resources serving as chair. The team 
also includes representatives of the Army Corps of 
Engineers, the Canaveral Port Authority, the Coast 
Guard, the Environmental Protection Agency, the 
Florida Department of Environmental Protection, the 
Georgia Ports Authority, the National Marine Fisher
ies Service, the Navy, and the University of Georgia. 

The team's objective is to encourage and help 
organize cooperative efforts to implement regional 
right whale protection measures. To carry out its 
work, five task groups were formed to address needs 
related to communications, education, activities at 
dredge spoil disposal sites, aerial surveys, and re
search. Based on results of the August meeting, steps 
were taken to upgrade an early-warning network for 
ships. The network will rely on right whale sightings 
from a coordinated system of daily flights over the 
core of the winter calving ground off Florida and 
Georgia as well as confirmed sightings received 
opportunistically. Rapid dissemination of sighting 
reports using marine radios and other electronic 
communications will be attempted to provide real-time 
sighting information to ports and vessel operators to 
alert them to the presence of whales. Vessel opera
tors will be encouraged to post whale spotters while 
transiting near shore as is presently done by the Navy. 

Also, placards were prepared for distribution to all 
vessels entering and leaving ports near the calving 
ground. Training sessions to educate pilots, tugboat 
operators, and others routinely plying coastal waters 
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also were planned. It is hoped that these measures 
will be sufficient to prevent ships from colliding with 
right whales in this area. 

Humpback Whale 
(Megaptera novaeangliae) 

Humpback whales occur seasonally in both open 
ocean and coastal areas in all the world's oceans. 
They typically migrate between tropical latitudes, 
where they bear their young during winter months, 
and temperate to polar latitudes where they feed 
during non-winter months. Humpback whales feed 
mainly on small schooling fish (e.g., capelin, mack
erel, and anchovy) and krill. Because of the reversal 
of seasons in the Northern and Southern Hemispheres, 
there is probably little if any interaction between 
humpback whale stocks north and south of the equa
tor. Some 13 stocks have been identified worldwide 
three of which occur seasonally in U.S. waters: 
These are the central and eastern North Pacific and 
western North Atlantic stocks. 

All stocks of humpback whales were severely 
depleted by commercial whaling. In response, the 
International Whaling Commission adopted a series of 
measures between the mid-1950s and the early 1960s 
banning hunting for humpback whales in different 
areas. By 1966 all stocks were fully protected. 
Humpback whales were first listed as endangered 
under the U.S. Endangered Species Preservation Act 
in 1970, a designation carried forward under the 
Endangered Species Act of 1973. The species also is 
listed on Appendix I of the Convention on Internation
al Trade in Endangered Species of Wild Fauna and 
Flora, which prohibits international trade in all 
humpback whale parts for commercial purposes. 

Under this protection, many stocks have begun to 
show encouraging signs of recovery. However, 
population sizes and recovery rates may be limited by 
human-related impacts associated with noise distur
bance, collisions with vessels, entanglement in fishing 
gear, oil spills, offshore oil and gas development, 
sand and gravel mining, dredge spoil disposal, dis
charge from sewage outfalls, whale-watching, coastal 
development, and depletion of prey resources. 

North Pacific Humpback Whales 

At least two stocks of humpback whales occur 
seasonally in U.S. waters in the Pacific: a central 
North Pacific stock, with winter calving grounds in 
the Hawaiian Islands and summer feeding grounds off 
Alaska and Canada, and an eastern North Pacific 
stock, with winter calving grounds off mainland 
Mexico and the Revillagigedo Islands and summer 
feeding grounds along the coasts of California, 
Oregon, and Washington. Members of a third stock 
in the western North Pacific also may use feeding 
grounds off Alaska in the summer. Winter calving 
grounds for the western North Pacific stock are 
around the Ryukyu, Bonin, and Mariana Islands in the 
Philippine Sea off Southeast Asia. 

The movement of animals between the Hawaiian 
calving grounds and calving grounds in the eastern 
and western sides of the North Pacific appears to be 
very limited; fewer than five individual animals have 
been documented in more than one of these wintering 
areas. A greater degree of intermixing among whales 
seems likely during the summer on northern feeding 
grounds. While the extent of overlap is uncertain, it 
appears reasonable to consider the three groups as 
relatively discrete stocks or management units. 

Eastern North Pacific Stock - In recent years 
there have been reports of increasing numbers of 
humpback whales and blue whales off the west coast 
of the United States, particularly off San Francisco. 
In 1991 and 1992 the National Marine Fisheries 
Service supported a series of aerial and shipboard 
surveys off California, Oregon, and Washington, 
during which data on both species were collected. 
Analyses of the data were completed in 1993 and 
produced new area abundance estimates for the two 
species. 

For humpback whales, the researchers identified 
265 and 399 individual animals in 1991 and 1992 
respectively. Based on mark-recapture analyses, the; 
estimated that about 600 humpback whales occurred 
in waters off the three states. They also concluded 
that the area supported a single intermixing feeding 
aggregation of humpback whales with very little 
interchange of animals between this area and other 
feeding areas farther north. 
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With regard to blue whales, they estimated that 
nearly 1,000 animals occurred off the three states. 
This estimate is comparable to previous estimates of 
blue whale numbers for the entire North Pacific basin. 
The increase in sightings and the new estimate may 
reflect an encouraging sign of the blue whale's recov
ery in the North Pacific. 

Humpback Whales in Hawaii - As noted above, 
waters around the main Hawaiian Islands are winter 
breeding and calving grounds for the central North 
Pacific stock of humpback whales. Over the past 15 
years, the Commission has supported a number of 
studies to improve information on the numbers and 
habitat-use patterns of humpback whales in Hawaii 
(see Appendix B, Herman 1980, Glockner-Ferrari and 
Ferrari 1985, and Forestell 1989) and to assess 
possible management actions (see Appendix B, Norris 
and Reeves 1978, Tinney 1988, and Townsend 1991). 

A number of research groups conduct similar types 
of studies on humpback whales in Hawaii, and among 
the issues of concern in the region has been the 
potential for duplicative work that could result in 
unnecessary disturbance of the whales. The issue was 
among those examined in the report prepared for the 
Commission in 1991 on possible actions to avoid or 
minimize threats to humpback whales in Hawaii (see 
Appendix B, Townsend 1991). The report was 
provided to the National Marine Fisheries Service on 
16 September 1991, at which time the Commission 
recommended that a workshop be held to address 
issues related to humpback whale research and its 
contribution to species recovery needs. 

The Service agreed and on 23-24 January 1992 the 
Service and the University of Hawaii Sea Grant 
College Program convened a meeting of researchers 
carrying out humpback whale studies. While the 
Service had conducted annual research coordination 
meetings over the years, not all researchers were able 
to attend every session. The January meeting, held in 
Wailuku, Maui, Hawaii, was the first time in many 
years that all groups actively conducting humpback 
whale research in Hawaii were able to meet together. 
Objectives of the meeting included identifying future 
research plans, identifying possibly harmful research 
practices and ways to avoid harmful effects, ensuring 
that planned studies addressed critical research needs 

consistent with provisions of the Humpback Whale 
Recovery Plan adopted by the Service in 1991, 
identifying and avoiding unnecessarily duplicative 
studies, and reviewing the research permit process and 
permit provisions. 

During the meeting, participants presented recent 
research findings and future research plans. They 
also considered ways to improve cooperation and data 
sharing, record and report data on close approaches to 
whales, and ensure that close approaches and vessel 
maneuvering in the presence of whales were done in 
the least disruptive manner possible. To help address 
these points, there was general agreement that it 
would be useful to hold similar workshops annually. 
It also was recommended that the next workshop be a 
two- or three-day meeting during which participants 
could spend time on the water comparing techniques 
used to approach and study whales. In addition to 
building a common understanding of the best ways to 
approach whales without disturbing them, it was felt 
that the approach could help researchers and managers 
standardize procedures for collecting photographs and 
other data and enhance confidence and consistency in 
the data recorded by the various research groups. 

The Service subsequently completed and circulated 
a report of the meeting, but it was unable to provide 
funding to cover the logistics costs for a follow-up 
meeting in 1993. As discussed in Chapter X, how
ever, late in 1993 the Commission provided funds to 
the Service to help defray costs for a workshop in 
1994. As of the end of 1993 the Service was in the 
process of planning a workshop for early in 1994. 
The workshop, which is expected to include time in 
the field, will again be open to all humpback whale 
research groups in Hawaii. 

Glacier Bay National Park - During summer, a 
portion of the central North Pacific stock of humpback 
whales feeds in coastal waters of southeastern Alaska, 
including Glacier Bay. The bay, a fiord formed by a 
retreating glacier, lies entirely within Glacier Bay 
National Park and Preserve, administered by the 
National Park Service. The bay's glaciers, wildlife, 
and spectacular scenery make it a popular destination 
for cruise ships traveling the inland passage along the 
coast of British Columbia and southeastern Alaska. 
Late in the 1970s the number of humpback whales in 
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Glacier Bay declined significantly from previous 
years, and it was thought that noise and disturbance 
from increasing numbers of cruise ships and other 
vessel traffic may have caused whales to avoid the 
bay. 

The Park Service, with assistance from the Marine 
Manunal Commission, quickly took steps to review 
the problem. Subsequently, in consultation with the 
National Marine Fisheries Service, the Park Service 
limited vessel entries into the bay and instituted a 
series of research and monitoring studies. In 1985 the 
Park Service adopted permanent regulations that 
established a permit system for vessel entries, prohib
ited fishing for certain humpback whale prey species 
in the bay, and provided for the designation of certain 
areas as "whale waters" where special vessel operat
ing procedures apply to minimize disturbance to 
whales. 

In developing its regulations to protect whales in 
the bay, the Park Service consulted with the National 
Marine Fisheries Service pursuant to section 7 of the 
Endangered Species Act. Results of the consultation 
were provided in a Biological Opinion prepared by the 
Fisheries Service and sent to the Park Service on 22 
June 1983. In its opinion, the Fisheries Service 
concluded that if vessel traffic in the bay were to 
increase without limit, the associated disturbance 
would likely jeopardize the continued existence of the 
humpback whales that rely on feeding areas in south
eastern Alaska. It therefore recommended that vessel 
traffic not be allowed to increase unless the number of 
whales using Glacier Bay remained at or above the 
1982 level of 22 whales. If traffic limits were in
creased, the Service recommended that vessel entries 
not exceed a level 20 percent above the 1976 vessel 
entry level, which was the last year before humpback 
whale use of the bay declined. Recommendations 
with regard to research and monitoring also were set 
forth in the opinion. 

The Park Service regulations were consistent with 
these recommendations and have remained in effect 
since 1985. In addition, the Park Service, in coopera
tion with the National Marine Fisheries Service, 
initiated a research and monitoring program to im
prove information on humpback whales in and around 
Glacier Bay. In 1986 and 1987 the number of whales 

using the bay during a standardized baseline observa
tion period was 26 and 28, respectively, which 
exceeded the 1982 level. At the urging of cruise ship 
companies, the Park Service increased incrementally 
the allowed number of ship entries for the 1987 and 
1988 seasons by a total of 20 percent (to 107 vessel 
entries per season) consistent with its regulations. 
Between 1988 and 1991 the number of whales using 
the bay declined to between 16 and 22 whales per 
year. Reasons for the decline were not clear and may 
have been related to additional vessel traffic, changes 
in prey distribution, or other possible factors. 

Because of the popularity of cruise ship visits to 
Glacier Bay, the cruise ship industry has continued to 
urge that the Service increase the allowed number of 
cruise ship entries. In response, the Park Service 
initiated steps in 1991 to develop a vessel management 
plan for the Glacier Bay National Park. The purpose 
of the planning process is to evaluate alternative 
approaches for managing vessel traffic and numbers in 
Glacier Bay. 

In response to a request for comments on the 
development of a vessel management plan, the Com
mission wrote to the Park Service on 18 July 1991. 
In its letter, the Commission recommended that if new 
regulations are contemplated to authorize an increase 
in vessel entries above current limits, the Park Service 
should consult informally with the National Marine 
Fisheries Service before circulating a draft plan for 
public review and append the results of those consul
tations to the draft document. A preliminary draft 
plan was subsequently prepared by the Park Service 
and provided to the Fisheries Service, which reviewed 
the document and returned a Biological Opinion on 19 
February 1993. 

In its opinion, the Fisheries Service noted that 
while it was difficult to assess the significance of the 
recent decline in the number of whales counted during 
the standard observation period, it was a cause for 
concern. It also noted that because systematic moni
toring of whale prey and noise produced by vessels in 
the bay had not been done, it was not possible to 
determine the cause of the shift in whale distribution. 
It added, however, that because the decline occurred 
at the same time vessel traffic increased, it could not 
rule out the possibility that some whales may avoid 
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the area because of vessel traffic. The opinion 
therefore urged that the Park Service take a conserva
tive approach in all management actions and recom
mended further studies be undertaken concerning 
humpback whale prey and habitat-use patterns in 
Glacier Bay and surrounding areas. 

In 1993 the Park Service continued to limit cruise 
ship entries to 107. As of the end of 1993 it was the 
Commission's understanding that the Park Service was 
completing a draft vessel management plan, which it 
expected to circulate for public and agency review 
early in 1994. 

North Atlantic Humpback Whales 

At least two stocks of humpback whales are thought 
to exist in the North Atlantic Ocean - an eastern and 
a western stock. The western stock, estimated to 
number about 5,500 animals, winters in coastal waters 
of countries bordering the eastern Caribbean Sea, 
particularly the Lesser Antilles. Its known summer 
feeding grounds include the Gulf of Maine, the Bay of 
Fundy, and the Gulf of St. Lawrence and waters off 
Newfoundland, Labrador, southwestern Greenland, 
and Iceland. Recent information also suggests that a 
summer feeding ground may exist in Baffin Bay 
between northern Canada and Greenland. 

In the past five years, sighting and stranding 
records also indicate that some juvenile humpback 
whales have begun using nearshore waters off Virgin
ia near the mouth of the Chesapeake Bay in winter 
months. The sightings, principally between January 
and March, include evidence of feeding and suggest 
that at least some juveniles in the western North 
Atlantic stock do not migrate to the West Indies in 
winter but instead remain in temperate coastal waters 
to feed. The recent appearance of whales off Virginia 
may reflect a reoccupation of former habitat. Strand
ing records in this area since 1990 also confirm four 
human-related deaths: two by ship strikes and two by 
entanglement in fishing gear. 

There is no population estimate for the eastern 
stock of humpback whales in the North Atlantic and 
the location of its winter calving grounds is uncertain. 
Based on historical whaling records, it may winter off 
the northwest coast of Africa and the Cape Verde 

Islands. Its summer feeding ground appears to be 
west and north of Norway in the Norwegian Sea. 

Project YONAH - In 1992 scientists from seven 
countries (Canada, Denmark, the Dominican Repub
lic, Iceland, Norway, the United Kingdom, and the 
United States) initiated a cooperative three-year 
scientific research project to improve understanding of 
the biology and ecology of humpback whales in the 
North Atlantic. The principal focus of Project 
YONAH (Years of the North Atlantic Humpback 
Whale) is the collection and analysis of information on 
abundance, population structure, vital rates, migratory 
movement, and breeding behavior. 

The first two years of the project - 1992 and 1993 
- were dedicated principally to field work. Photo
graphs for identifying individual whales, biopsy 
samples, and other data were collected in both years 
from the West Indies and all five known summer 
feeding grounds. The field work has been extremely 
successful. More than 4,000 fluke photographs 
suitable for individual identification and more than 
2,500 biopsy samples have been collected from the six 
areas combined. 

The photographs and tissue samples from waters off 
Norway constitute the first time that substantial 
numbers of identification photos and samples have 
been collected in that area. A preliminary comparison 
of photographs taken from that area in 1992 with 
photographs taken from the West Indies produced no 
matches, lending support to the hypothesis that the 
two groups of whales represent separate stocks. 
Genetic analyses of biopsy samples from both areas 
should further clarify this point. 

The primary field work for the project is now 
complete, and the third year will be devoted principal
ly to data analysis. Publication ofproject findings and 
conclusions will not occur until completion of the 
extensive data analyses to be undertaken in 1994. As 
it did in 1993, the Commission is providing partial 
support to help organize and plan project work during 
the third year (see Chapter X). 

The Stellwagen Bank National Marine Sanctnary 
- National Marine Sanctuaries are administered by 
the Sanctuaries and Reserves Division of the National 
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Oceanic and Atmospheric Administration's National 
Ocean Service under Title III of the Marine Protec
tion, Research and Sanctuaries Act. On 4 November 
1992 the President signed into law legislation desig
nating the Stellwagen Bank National Marine Sanctu
ary. The bank, a 20-mile-long submerged sand bank 
stretching between Cape Cod and Cape Ann, Massa
chusetts, is a summer feeding area for a portion of the 
western North Atlantic stock of humpback whales as 
well as many other cetacean species. 

The area had been under consideration for sanctu
ary status since 1983 and in February 1991 the 
division published proposed rules to designate the 
bank as a marine sanctuary. The Commission com
mented on 9 April 1991 in support of the proposed 
designation and recommended, among other things, 
that the division identify commercial and recreational 
fishing as subject to possible sanctuary regulation 
within its borders if new information indicates that 
existing management authorities are not providing the 
necessary site-specific protection. In making this 
recommendation, the Commission noted that the 
effects of commercial fishing on humpback whales, as 
well as other important living resources in the sanctu
ary, appeared to be as great or greater than some 
other activities that the division proposed to regulate. 

A final environmental impact statement on the 
proposed action was not completed before the legisla
tion designating the sanctuary was signed into law 
and, given provisions and directives in the law, the 
statement needed to be revised. In August 1993 the 
division circulated its Final Environmental Impact 
Statement for the Stellwagen Bank Sanctuary, setting 
forth the applicable provisions for its administration. 

Among the activities prohibited within the sanctuary 
are discharges (other than fish wastes, effluent from 
approved marine sanitation devices, cooling water and 
gray water generated by routine vessel operations and 
engine exhaust); drilling and dredging; removal of 
historical resources; the taking or possession of any 
marine mammal, sea turtle, or seabird; and transfer
ring petroleum products from vessel to vessel. In 
addition, mariculture activities and vessel operations 
are identified as activities that may be regulated in the 
future. 

Most of the comments and recommendations 
contained in the Commission's April 1991 letter were 
reflected in the statement; however, no action was 
taken to adopt its recommendation that commercial 
and recreational fishing be identified as an activity 
possibly subject to regulation within the sanctuary 
boundaries. In this regard, the division noted that if 
evidence becomes available indicating existing authori
ty is not adequate to protect marine mammals, it 
would provide sanctuary managers with an opportuni
ty to enhance enforcement efforts. It also noted that 
it had reserved authority to manage vessel operations 
within the sanctuary and that the New England Fish
ery Management Council and fishermen's organiza
tions would be represented on a sanctuary advisory 
committee. 

On 19 October 1993 the division published final 
regulations for the Stellwagen Bank National Marine 
Sanctuary. 

Gray Whale 
(Eschrichtius robustus) 

The gray whale, sole member of the family Esch
richtiidae, occurs only in the North Pacific Ocean 
where it inhabits primarily coastal waters. There are 
two recognized populations of gray whales - the 
western North Pacific (Korean) stock and the eastern 
North Pacific (California) stock. Each year, virtually 
the entire eastern North Pacific population migrates 
between major summer feeding grounds in the Bering 
and Chukchi Seas and winter breeding grounds in the 
nearshore waters and lagoons of Baja California, 
Mexico, and to some extent the Gulf of California. 

Following discovery of the breeding lagoons, the 
population was severely depleted by commercial 
whalers in the mid-1800s and again in the early 
1900s. The population was believed to number no 
more than a few thousand individuals when it received 
protection from commercial whaling in 1946. In 1970 
the species was listed as endangered under the U.S. 
Endangered Species Conservation Act, the predecessor 
to the Endangered Species Act of 1973. 
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Since commercial whaling for gray whales stopped 
in 1946, the eastern North Pacific population has 
grown rapidly. The population is estimated at about 
21,000 individuals and appears to be continuing to 
increase. In response to its continuing recovery, in 
1978 the International Whaling Commission (IWC) 
reclassified the California stock from a protected to a 
sustained management stock. At its 1991 meeting the 
IWC approved an annual quota of 169 whales for 
1992, 1993, and 1994. These whales are taken from 
this population by the Russian Federation on behalf of 
its Siberian Natives. However, no gray whales were 
taken in 1992 or 1993. 

Although the population appears to be near pre
exploitation levels, its nearshore distribution and 
migratory pattern expose it to many threats from 
habitat degradation and direct physical harm from 
human activities. Commercial fishing, merchant 
shipping, offshore oil and gas exploration and devel
opment, whale-watching, recreational boating, salt 
recovery plants in the breeding lagoons, and military 
activity pose threats to feeding, breeding, and migra
tory areas essential to the population's survival. 

Endangered Species Status Review 

Section 4(c)(2) of the Endangered Species Act 
requires that a status review of listed species be done 
at least once every five years to determine whether 
any species should be removed from the list or 
reclassified. The National Marine Fisheries Service 
conducted status reviews of gray whales in 1984 and 
1990. Its 1984 review concluded that increasing 
industrial development and vessel traffic in the calving 
lagoons, along migration routes, and on feeding 
grounds posed threats to the population. Considering 
the continuing growth of the population, the Service 
concluded that although the population was no longer 
endangered, threats to vital habitats and migratory 
corridors warranted its reclassification from endan
gered to threatened. The Service concluded that the 
western North Pacific stock was not growing and 
should remain listed as endangered. 

In its 1990 status review, the Service concluded 
that the California stock had recovered to near its 
original population size and was neither in danger of 
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extinction nor likely to become endangered within the 
foreseeable future. 

Proposal to Remove the Eastern North Pacific 
Population from the Endangered Species List 

In light of the findings from the 1990 status review, 
the Northwest Indian Fisheries Commission petitioned 
the National Marine Fisheries Service in March 1991 
to remove the California gray whale stock from the 
List of Endangered and Threatened Wildlife. The 
petitioner argued that the population's recovery and its 
continuing increase merited its removal from the list. 

On 22 November 1991 the National Marine Fisher
ies Service published a proposed rule in the Federal 
Register to remove the eastern North Pacific popula
tion of gray whales from the endangered and threat
ened species list. As required by the Endangered 
Species Act, the Service assessed five factors in 
determining whether the populations should remain 
listed as endangered, be downlisted to threatened, or 
be removed from the list completely. Those factors 
are (1) the present or threatened destruction, modifica
tion, or curtailment of the species' habitat or range; 
(2) over-utilization for commercial, scientific, or 
educational purposes; (3) disease or predation; (4) the 
inadequacy of existing regulatory mechanisms; and 
(5) other natural or manmade factors affecting the 
species' continued existence. The Service concluded 
that the eastern North Pacific gray whale population 
had recovered to near or above its estimated pre
exploitation population size and is probably continuing 
to increase, that a number of studies since 1984 
indicate that impacts from oil and gas activities are 
not likely to jeopardize the continued existence of the 
population, and that the population was neither in 
danger of extinction nor likely to become endangered 
again within the foreseeable future. 

The Commission, in consultation with its Commit
tee of Scientific Advisors, commented on the Ser
vice's proposed rule in a letter dated 15 May 1992. 
The Commission concurred that significant progress 
toward recovery had been made but questioned 
whether delisting was justified. The Commission 
noted that there is no conclusive evidence that the 
eastern and western North Pacific gray whale stocks 
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are discrete, reproductively isolated populations that 
should be treated as separate entities for listing 
purposes. The Commission also noted that while the 
eastern Pacific stock may be at or near pre-exploita
tion levels, it continues to face threats to important 
feeding areas, breeding areas, and migratory corri
dors. In this context, the Commission pointed out 
that, with little analysis or supporting documentation, 
the Service had concluded that the major gray whale 
calving lagoons in Baja California, Mexico, were 
sufficiently protected by Mexican law and that the 
feeding areas near Alaska were sufficiently protected 
by U.S. law. 

The Commission also noted that in 1983 and 1984 
the Service had issued jeopardy biological opinions 
regarding five proposed oil and gas lease sales in the 
Bering and Chukchi Seas, and that the proposed rule 
did not provide information or analyses explaining 
why that situation had changed. Further, the Com
mission noted that habitat degradation was the princi
pal threat to the population and that essential habitats, 
as well as population numbers, should be monitored 
following delisting to verify that the action was 
appropriate. 

The Commission recommended that the eastern 
North Pacific gray whale population be downlisted 
rather that delisted unless the Service provided com
pelling support for its conclusions that (1) the western 
and eastern North Pacific populations are independent, 
(2) habitat degradation and destruction do not present 
a significant threat to survival of the population, (3) 
the jeopardy biological opinions issued for gray 
whales are no longer valid, and (4) programs neces
sary to effectively assess and monitor habitat as well 
as population status throughout the range of the 
species have been identified and will be done. 

In a 30 December 1992 letter to the Commission, 
the Service explained the rationale for its conclusions 
and advised the Commission that it was recommend
ing that the Department of the Interior remove the 
eastern North Pacific gray whale population from the 
List of Endangered and Threatened Wildlife. On 7 
January 1993 the Service published a notice of deter
mination in the Federal Register that the eastern North 
Pacific stock of gray whales should be removed from 
the endangered and threatened species list. The 

determination was based on evidence that the stock 
had recovered to near its estimated original population 
size and is neither in danger of extinction throughout 
all or a significant portion of its range nor likely to 
become endangered in the foreseeable future. The 
Service also determined that the western North Pacific 
gray whale stock has not recovered and should remain 
on the list as endangered. 

In its Federal Register notice, the Service provided 
a comprehensive assessment of present and foresee
able threats to the species and its habitats, including 
an analysis of past biological opinions concerning 
proposed oil and gas lease sales in the Bering and 
Chukchi Seas. The assessments were in support of 
the Service's findings that while certain human 
activities may pose threats to individuals and habitats 
of special importance, the eastern Pacific gray whale 
stock is neither in danger of extinction nor likely to 
become endangered within the foreseeable future. 
The Service also concluded that existing national and 
international regulatory mechanisms are adequate to 
protect both the population and its essential habitats. 

Under section 4(a)(2) of the Endangered Species 
Act, if the Secretary of the Commerce determines that 
a species under the Department's jurisdiction should 
be removed from the endangered and threatened 
species list or changed in status, the Secretary is to 
recommend such action to the Secretary of the Interi
or. If the Secretary of the Interior concurs, he or she 
must implement the action by amending the list. In 
its 7 January 1993 notice of determination, the Na
tional Marine Fisheries Service recommended that the 
Department of the Interior amend the List of Endan
gered and Threatened Wildlife. Subsequently, it 
asked the Fish and Wildlife Service to promulgate a 
rule amending the Endangered Species Act by remov
ing the "gray whale" and replacing it with the "west
ern Pacific gray whale," which is still endangered. 
By the end of 1993 the Secretary of the Interior had 
taken no action to amend the list. 

Section 4(g) of the Endangered Species Act also 
requires that if a species is removed from the List of 
Endangered and Threatened Wildlife, the Secretary 
must implement a system, in cooperation with the 
states, to monitor the status of the species. The 
monitoring program is to continue for at least five 

83
 



MARINE MAMMAL COMMISSION - Annual Report for 1993 

years. If at any time during that period the Secretary 
finds that the species' well-being is at significant risk, 
the Act provides that emergency protective regulations 
be issued. In anticipation of delisting, the Service 
designated a group of Service biologists to draft a 
five-year plan of research and monitoring of the 
eastern North Pacific population. 

The group is to serve as an advisory team in the 
event that any catastrophic event adversely affects 
gray whales. The task group also is to recommend 
appropriate steps to the National Marine Fisheries 
Service to mitigate any catastrophic event, including 
reimposition of emergency protective measures. 
Within six months following the conclusion of the first 
five-year monitoring program, the task group will 
conduct a comprehensive status review of the gray 
whale and provide recommendations about whether to 
continue the monitoring program for another five 
years, terminate the monitoring program, or reconsid
er the status of the gray whale under the Endangered 
Species Act. 

By letter of 8 November 1993 the National Marine 
Fisheries Service forwarded the draft five-year plan to 
the Commission for review and comment. The plan 
set forth the following priority-ranked research tasks: 
(1) estimate abundance from biennial surveys during 
the southbound migration; (2) estimate calf production 
by counting calves during the northbound migration; 
(3) determine potential biases in methods used to 
estimate abundance and calf production; (4) estimate 
the number of animals killed for subsistence purposes 
by Russia for its Natives; (5) determine trends in 
pregnancy rates of animals taken in the subsistence 
harvest; (6) evaluate the current status of the popula
tion; and (7) determine the degree to which human
caused effects (e.g., chemical contaminants, marine 
noise, etc.) may compromise the viability of the 
population and its habitat. 

According to the plan, the Service would conduct 
cooperative studies with the Government of Mexico to 
monitor gray whale use of lagoons and coastal waters 
of Baja California and mainland Mexico for calving 
and breeding. Further, the Service would monitor the 
impacts of U.S. whale-watching regulations on gray 
whales and encourage the Governments of Mexico and 
Canada to use similar standards for whale-watching 

activities in their waters. At the end of 1993, the 
Commission was reviewing and preparing comments 
on the plan. 

The Commission questions whether threats to 
essential gray whale habitats, particularly the calv
ing/breeding lagoons in Baja California, Mexico, and 
the summer feeding grounds in the Bering Sea, have 
been identified and evaluated adequately. Further, it 
is not clear what if any mechanisms are in place to 
assess and mitigate the possible impacts of future 
industrial development and other activities in and near 
the Baja California breeding lagoons. As noted in 
Chapter X, the Commission provided funding in 1993 
for a study to try to resolve these uncertainties. 

Killer Whale 
(Orcinus orca) 

Killer whales occur in all oceans of the world from 
polar to equatorial latitudes and in both coastal and 
oceanic regions. In North America, killer whales are 
most common along the Pacific Coast from Puget 
Sound, Washington, north to the Alaska coast of the 
Bering and Chukchi Seas. Killer whales are higWy 
social and form long-term associations along maternal 
lines. The basic social unit is the "pod," comprising 
up to several dozen related animals. 

Killer whales have been hunted commercially, but 
not in large numbers. Since the early 1960s they have 
been captured for public display in oceanaria and 
zoos. From 1962 until 1976 killer whales were taken 
for this purpose from the waters of the Pacific coast 
of North America, including from Puget Sound. 
Although a permit to take killer whales in Alaska 
waters was granted by the National Marine Fisheries 
Service in 1983, in 1985 the courts held the permit to 
be invalid because the Service had not met the re
quirements of the National Environmental Policy Act 
before issuing it. As a result, no animals were 
captured under the permit. Since 1976 most animals 
taken for public display have been from waters off the 
coast of Iceland. 

No population of killer whales is listed as threat
ened or endangered under the Endangered Species 
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Act. However, their occurrence in small, highly 
social groups and their relatively low density make 
local groups of killer whales vulnerable to adverse im
pacts. Recent information, described below, indicates 
that there may be a need for measures to prevent the 
adverse effects of some human activities on killer 
whales in parts of Alaska. 

Interaction with Fisheries 

Killer whales are top-level predators whose prey 
encompasses many species of marine mammals, 
including other whales, dolphins, seals, and sea lions, 
and numerous fish species, including salmon, halibut, 
mackerel, and sablefish. In some areas killer whales 
affect commercial longline fishing operations by 
taking hooked fish from lines and damaging fishing 
gear. As a result, some fishermen consider killer 
whales a costly impediment to fishing activities. For 
instance, in 1985 in Prince William Sound, Alaska, 
sablefish fishermen reported losses to killer whales of 
about 25 percent of their potential catch - almost 
120,000 pounds of fish. Such interactions have been 
known to occur in the Bering Sea since the 1960s 
when Japanese longline fishermen first reported 
depredations on hooked fish by killer whales. In 
recent years, however, the number of reports of killer 
whales preying on caught fish in Alaska waters 
appears to have increased. 

A variety of techniques has been tried to reduce or 
eliminate such interactions, but to date none has been 
successful. Fishermen have tried acoustic deterrents 
(e.g., "bang pipes" and seal bombs) and modified 
procedures, such as operating vessels in teams alter
nately retrieving lines so that one crew can keep 
animals away while the other retrieves hooked fish. 
Fishermen have also tried shooting killer whales and 
using high-powered explosive charges to prevent the 
whales from taking caught fish. Studies in the mid
1980s indicated that several members of the pod that 
interacted most frequently with the sablefish longline 
fishery in Prince William Sound apparently had been 
killed by fishermen. In 1986 the National Marine 
Fisheries Service, the agency responsible for issuing 
permits authorizing both the intentional and incidental 
take of cetaceans and pinnipeds in the course of 
commercial fishing operations, prohibited the use of 
explosives and shooting as means of preventing killer 

whales and other cetaceans from taking caught fish 
and damaging fishing gear. As discussed in Chapter 
IV, the permit requirements were suspended in 1988 
by enactment of a five-year interim exemption for 
commercial fisheries. The exemption continued the 
prohibition on the intentional lethal take of any 
cetaceans incidental to commercial fishing operations. 

Effects of the Exxon Valdez Oil Spill 

The 24 March 1989 grounding of the Exmn Valdez 
on Bligh Reef in Alaska's Prince William Sound 
caused the largest oil spill in U.S. history (see previ
ous annual reports for further discussion). Although 
long-term effects of the spill on marine mammal 
populations are still being assessed, one killer whale 
pod known to inhabit Prince William Sound has 
suffered a substantially higher-than-normal level of 
mortality since the spill. This is the same pod that 
has interacted with the longline fishery for sablefish in 
Prince William Sound. Immediately following the 
spill, the pod was seen in and near areas where oil 
was present. It left the sound shortly after the spill, 
possibly to avoid noise and other disturbances associ
ated with clean-up activities. 

The pod, which numbered 36 whales prior to the 
spill, lost 13 individuals in the 15 months following 
the spill. During that time, no births were observed 
for the pod. Since 1991, however, four calves have 
been born, and one animal disappeared and is pre
sumed to have died. The pod now numbers 26 
animals. It is not clear whether the reduction in pod 
size was due to contact with the oil, to other factors 
associated with the spill, to other causes, or a combi
nation of factors. 

Commission Review of 
Population Assessment Proposals 

As noted in Chapter IV, in 1988 Congress exempt
ed U.S. fishermen from the general permit and small
take provisions of the Marine Mammal Protection Act 
for a period of five years to provide time to develop 
a more effective mechanism for authorizing and 
regulating the incidental take of marine mammals 
during commercial fishing operations. As part of the 
interim exemption program, the National Marine 
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Fisheries Service has been given supplemental funding 
to obtain more reliable information on the size of 
marine mammal stocks affected by incidental fisheries 
take in U.S. waters. 

During the past two years, the Marine Mammal 
Commission has been asked by the National Marine 
Fisheries Service to review proposals submitted by its 
regional fisheries science centers, including proposals 
for killer whale research in Alaska and elsewhere. On 
3 August 1993 the Service asked the Commission to 
undertake a review of its 1993 proposals, which 
included one proposal for photo-identification and 
minimum population estimation of killer whales along 
the Pacific coast, largely in California. The Commis
sion, in consultation with its Committee of Scientific 
Advisors, responded to the Service on 26 October 
1993. In its letter the Commission noted that, accord
ing to the transmittal letter and proposal ranking 
criteria provided by the Service, the Commission was 
to evaluate the proposals with regard to their rele
vance to the incidental taking of the concerned species 
in commercial fisheries. 

With regard to the proposed killer whale research, 
the Commission noted that killer whales were seldom 
taken incidental to commercial fishing operations. 
The Commission further noted recent information, 
discussed above, concerning interactions between 
killer whales and longline fisheries in Alaska waters, 
including possible illegal taking of killer whales by 
fishermen, and pointed out that the data proposed to 
be collected would not help to address these problems. 
The Commission pointed out that the principal need is 
for research to identify possible non-lethal means of 
dealing with killer whale/longline fishery interactions 
and continued monitoring to document the extent and 
effect of any illegal taking. 

Alaska Killer Whale Species Account 

As noted above, there are many uncertainties 
concerning the status of killer whales and what can 
and should be done to minimize interactions with 
fisheries in Alaska. To clearly define these uncertain
ties and help assess what might be done to resolve 
them, the Commission contracted in 1991 for the 
preparation of a species account, with research and 

management recommendations, on killer whales in 
Alaska. The report was completed in 1993 and will 
be published early in 1994. 

The final killer whale species account will address 
research needs and priorities for investigating stock 
structure, pod size and composition, and habitat use 
patterns. The report will also review and make 
recommendations on actions to minimize direct and 
indirect interactions between killer whales and com
mercial fisheries; assess contaminant uptake and other 
impacts related to offshore oil and gas development 
and transportation and other industrial activities; and 
address possible effects of whale-watching activities 
and the tour boat industry in Prince William Sound, 
southeast Alaska, and other popular tourist areas. 

When completed, the Commission plans to forward 
the report to the National Marine Fisheries Service 
with recommendations based on the report's findings. 

Harbor Porpoise 
(Phocoena phocoena) 

Harbor porpoises occur in cold temperate and sub
Arctic coastal waters of Europe, Asia, northern 
Africa, and both coasts of North America. The 
majority of sightings are in nearshore waters over the 
continental shelf although harbor porpoises are occa
sionally seen in deep offshore water. The species' 
nearshore distribution makes it vulnerable to human 
activities, particularly coastal fishing and pollution. 

Harbor porpoises have been subject to both direct
ed hunting and incidental catch in commercial fisher
ies throughout their range. In the United States and 
Canada, harbor porpoises are caught in groundfish 
sinknets and a variety of other fishing gear, including 
salmon gillnets, driftnets, cod traps, and herring 
weirs. Available information is inadequate to accu
rately estimate the level and biological significance of 
the catch in most cases. 

In North America, the impact of fisheries bycatch 
on harbor porpoises appears to be particularly severe 
in the Gulf of Maine, the Bay of Fundy, and along the 
central coast of California. The problem appears to 
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be greatest in the western North Atlantic, where 
substantial numbers of harbor porpoises are killed in 
the groundfish fishery. 

Difficulty in accurately measuring total fishing 
effort makes it difficult to accurately estimate inciden
tal mortality. Using the best available information, 
researchers from the National Marine Fisheries 
Service's Northeast Fisheries Science Center have 
estimated that the total incidental catch by the Gulf of 
Maine groundfish gillnet fishery was about 2,400 
porpoises in 1990, 1,700 in 1991, and 900 in 1992. 
Additional porpoises from the Gulf of Maine popula
tion are taken in a variety of other fisheries, including 
Canadian groundfish gillnet and herring weir fisheries 
in the Bay of Fundy and other U.S. gillnet fisheries 
south of Cape Cod. The total level of take cannot 
presently be estimated. 

Actions by the International Whaling 
Connnission 

In 1990, 1991, and again in 1992, the International 
Whaling Commission's Subcommittee on Small 
Cetaceans recommended that high priority be given to 
reducing bycatch of harbor porpoises in commercial 
fisheries throughout the species' range and to carrying 
out research to better determine the level of incidental 
take and the size and discreteness of the affected 
stocks. It noted that incidental mortality was of 
particular concern in the Bay of Fundy, the Gulf of 
Maine, the northeast Atlantic, and the central coast of 
California. The subcommittee recommended that gear 
modifications, gear conversions, and time or area 
closures and other restrictions on the fisheries be 
considered to reduce incidental mortality. The Sub
committee also recommended that research be under
taken to refine assessment methodology, refine esti
mates of the magnitude of direct and incidental take, 
determine habitat requirements, determine the extent 
of coastal habitat degradation, and monitor contami
nant levels and assess their possible influence on 
reproductive biology. The Subcommittee also recom
mended that the United States and Canada jointly 
conduct comprehensive surveys in the Bay of Fundy 
and Gulf of Maine. 

At its 1993 meeting, the IWC adopted a resolution 
on harbor porpoises in the North Atlantic and Baltic 
Sea that re-emphasized previous recommendations and 
called upon the United States and other nations with 
harbor porpoises in their waters to (1) take action to 
meet the Scientific Committee's request for the 
collection and analysis of additional data on popula
tion distribution and abundance, stock identities, 
pollutant levels and bycatch mortality; (2) give high 
priority to reducing bycatch of harbor porpoises; and 
(3) report their progress on implementing these 
recommendations to the May 1994 IWC meeting. 

Harbor Porpoises in the Gulf of Maine and the 
Bay of Fundy 

In coastal waters of North America, harbor por
poise population size and discreteness have not been 
well documented, making it difficult to judge whether 
incidental take levels have caused one or more popula
tions to be reduced below their maximum net produc
tivity level. 

In December 1991 the National Marine Fisheries 
Service's Northeast Fisheries Science Center published 
a report on harbor porpoise abundance in the Gulf of 
Maine and Bay of Fundy, based on the results of two 
surveys done in summer 1991. The Service conclud
ed that the best estimate of population size was 
45,000. Additional assessment surveys were done by 
the Service in 1992. The 1991 and 1992 survey data 
were used by the Service in 1993 to derive a pooled 
estimate of 47,200 for the Gulf of Maine and Bay of 
Fundy population. Also in 1993 the Service conduct
ed harbor porpoise surveys to evaluate survey method
ology, which included studies to determine whether 
harbor porpoises avoid or are attracted to the survey 
ship. 

In May 1992 the Northeast Fisheries Science 
Center held a workshop to assess the status of the 
Gulf of Maine/Bay of Fundy population, to assess 
bycatch levels in those areas, and to prioritize re
search needs. Workshop participants agreed that the 
best estimates of bycatch by the Gulf of Maine sink 
gillnet fishery in 1990 and 1991 were approximately 
2,400 and 1,700, respectively. The participants 
noted, however, that an unknown amount of bycatch 
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from this population also occurs in other fisheries in 
the V nited States and Canada. Workshop participants 
noted that, if accurate, the estimated level of take was 
greater than the two percent maximum mortality rate 
for harbor porpoises recommended by the IWC's 
Scientific Committee, and that existing regulatory 
programs in Canada and the V nited States were 
insufficient to control the amount of bycatch. 

In view of these conclusions, the participants 
recommended that the level of bycatch from the Gulf 
of Maine/Bay of Fundy population be reduced imme
diately. They also recommended that research be 
undertaken to determine seasonal distribution patterns; 
more accurately estimate abundance, trends in abun
dance, and bycatch; assess population discreteness 
using various techniques; quantify vital rates and 
demographics, including rates of survival, reproduc
tion, and growth; and describe predator/prey relation
ships. 

The Northeast Fisheries Science Center plans to 
hold a second workshop early in 1994 to update the 
stock assessment, taking into account the revised 
population estimate, incidental take estimates, and 
recent data on life history and population biology. 
Another goal of the workshop is to determine habitat 
requirements for the population. The Commission 
anticipates sending a representative to participate in 
the workshop. 

u.s. Efforts To Protect Harbor Porpoises 

In February 1991 the National Marine Fisheries 
Service published in the Federal Register a notice of 
intent to conduct a status review to determine whether 
harbor porpoises or any distinct population of the 
species should be designated as depleted under the 
Marine Mammal Protection Act or be added to the 
List of Threatened and Endangered Wildlife pursuant 
to the Endangered Species Act. In May 1991 the 
Service published a notice of determination in the 
Federal Register, concluding that the West Coast 
stock of harbor porpoises did not merit listing as 
depleted under the Marine Mammal Protection Act or 
threatened under the Endangered Species Act. It 
noted that the status review for the stock off New 
England would continue. 

On 17 September 1991 the Sierra Club Legal 
Defense Fund, acting on behalf of 13 environmental 
and conservation organizations, petitioned the Service 
to list the Gulf of Maine harbor porpoise population 
as threatened under the Endangered Species Act. On 
13 December 1991 the Service published in the 
Federal Register a notice of receipt of the petition and 
a request for comments. 

On 7 January 1993 the Service published in the 
Federal Register a proposed rule to list the Gulf or 
Maine harbor porpoise population as threatened under 
the Endangered Species Act. The Service indicated 
that the best available scientific information suggested 
that a minimum of 2,000 harbor porpoises are caught 
and killed each year in the Gulf of Maine gillnet 
fishery. The estimate was based only on data from 
the multispecies sink gillnet fishery in the Gulf of 
Maine and did not include bycatch known to occur in 
fisheries in Canadian waters and in V.S. waters 
outside the Gulf of Maine. The Service indicated that 
at the time the best estimate of the Gulf of Maine 
population size was the 1991 estimate of 45,000 
individuals. Therefore the minimum bycatch is 
approximately 4.5 percent of the best population 
estimate. 

The notice also indicated that harbor porpoises 
have a limited capacity for population increase and are 
unlikely to sustain even moderate levels of incidental 
mortality. The Service therefore concluded that the 
incidental bycatch was unsustainable, the bycatch was 
a threat to the continued existence of the Gulf of 
Maine population, the population was likely to be
come endangered within the foreseeable future 
throughout all or a significant portion of its range if 
the bycatch was not reduced, and regulations or other 
provisions necessary to reduce the level of bycatch do 
not exist. Based on this information, and the criteria 
established in the Endangered Species Act, the Service 
determined that the petitioned action was warranted. 

On 6 November 1993 the Service published a 
notice in the Federal Register indicating that it was 
delaying, for a period not to exceed six months, final 
determination on the proposed rule to list the Gulf of 
Maine population as threatened. The Service noted 
that a widespread occurrence of harbor porpoise 
deaths along the V.S. mid-Atlantic coast (see below) 
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and in the Bay of Fundy, Canada, in 1993 and previ
ous years suggested that fisheries outside the Gulf of 
Maine may pose a threat to the Gulf of Maine harbor 
porpoise population. The extension will allow the 
Service time to analyze bycatch data collected in 1993 
from the mid-Atlantic states and elsewhere within the 
range of the population, and to reexamine bycatch 
data from 1991-1993. Since the level of incidental 
take in Canadian gillnet fisheries is of serious con
cern, the extension would also allow the United States 
to work cooperatively with Canada to address the 
bycatch problem. The Service will reopen the com
ment period when the new data on the bycatch rate 
have been analyzed. 

On a related matter, representatives of the National 
Marine Fisheries Service, the Canadian Department of 
Fisheries and Oceans, independent research organiza
tions, fisheries organizations, academic institutions, 
and wildlife conservation organizations have formed 
a Harbor Porpoise Working Group. lis purposes are 
to define the extent of the problem and identify 
possible ways to reduce the bycatch of harbor porpois
es in commercial fisheries in the Gulf of Maine while 
minimizing impacts on the fishery. 

In 1992 the Working Group developed a draft 
action plan. The plan recommends actions to improve 
knowledge of harbor porpoise biology, reduce the 
incidental take of harbor porpoises in commercial 
fisheries, increase availability and exchange of infor
mation, and improve educational efforts. With regard 
to incidental take, the group concluded that regardless 
of the size of the harbor porpoise population in the 
Gulf of Maine, it is a desirable goal at this time to 
reduce the take of porpoises in commercial fishing 
operations. To this end, the group recommended 
(1) greater efforts be made to document incidental 
take, (2) studies be done to determine whether chang
es in fishing gear or procedures could be used to 
reduce harbor porpoise bycatch, and (3) further 
research be done on harbor porpoise behavior particu
larly around fishing gear. 

In partial response to the Working Group's recom
mendations, the National Marine Fisheries Service's 
Northeast Fisheries Science Center sponsored the 
previously noted May 1992 workshop to assess the 
status of harbor porpoises in the northwestern Atlantic 

Ocean and to identify information gaps and research 
needs. The Center also convened a workshop in 
September 1993 to evaluate fishing gear designs and 
alternative gear types. A final report from this 
workshop is expected to be completed early in 1994. 

Harbor Porpoise Strandings along the U.S. 
Mid-Atlantic States 

An unusually high number of dead harbor porpois
es washed ashore along the U.S. mid-Atlantic coast in 
1993. Between late February and mid-May, 50 
harbor porpoise strandings were reported from New 
York to North Carolina. A large proportion of the 
recovered carcasses had cuts and other marks, sug
gesting that they may have been caught and killed in 
fishing nets. 

By letter of 9 June 1993 the Commission advised 
the National Marine Fisheries Service that there 
appeared to have been an increase in strandings of 
harbor porpoises, bottlenose dolphins, and other 
marine mammals along the mid-Atlantic coast and that 
at least some of them appeared to have been caught 
and killed in fishing gear. The Commission asked the 
Service to provide a summary and assessment of 
available information concerning dates, locations, 
numbers, and causes of death of marine mammals 
found washed up on beaches along the mid-Atlantic 
coast. 11 also asked to be advised of steps being taken 
to determine if the apparent increase was human
caused. 

By letter of 9 July 1993 the Service provided 
stranding records for harbor porpoises along the mid
Atlantic coast from 1989 through 1992 and for five 
other marine mammal species from 1989 through 
1992. The Service indicated that the number of 
harbor porpoise strandings were of concern and 
thought to be due at least partially to incidental take in 
coastal gillnet fisheries. The size and nature of this 
fishery is not well documented and the Service indi
cated that it had made special efforts to increase 
registration and reporting of vessels involved in the 
fishery. 

On 19 and 20 May 1993 the Service held a work
shop to review information concerning harbor por •
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poise strandings and develop protocols for detecting 
and reporting incidence of fishery-related mortality. 
Representatives of the Northeast Marine Mammal 
Stranding Network, the Service, and the Marine 
Mammal Commission participated in the workshop. 
In late 1993 the workshop report, entitled "Summary 
of the workshop on harbor porpoise mortalities and 
human interactions, 19-20 May 1993, Smithsonian 
Institution, Washington, D.C." was prepared and 
distributed, along with sample protocol data sheets, to 
all stranding network participants. The new protocol 
should improve identification and documentation of 
the cause of death of harbor porpoises and other 
marine mammals found washed up on beaches. 

{Copies of the workshop report can be obtainedfrom 
the National Marine Fisheries Service, Northeast 
Region. Gloucester, Massachusetts 01930.] 

Gillnet fisheries for shad, sturgeon, bluefish, and 
other finfish along the mid-Atlantic coast are believed 
to be the principle cause of the regional increase in 
marine mammal strandings. These fisheries initially 
were classified as Category III fisheries (ones in 
which there is either a remote possibility or no record 
of incidental marine mammal takes) under the interim 
exemption program described in Chapter IV. On 16 
May 1992 their classification was changed to Category 
II (fisheries in which occasional takes occur). In the 
final list of classified fisheries published in the Feder
al Register on 14 June 1993 the fisheries remained 
Category II. 

Use of Sound To Deter Porpoises from Nets 

As noted above, the incidental take of harbor 
porpoises may be exceeding the replacement level and 
threatening the continued existence of the affected 
population. Recognizing that the future of both the 
fisheries and the harbor porpoise population are at 
risk, fishermen and scientists have been working 
together to seek ways to prevent or reduce incidental 
take. In this regard, studies have been funded and 
others proposed to determine if sound can be used to 
make harbor porpoises avoid fishing nets. 

Many studies have been done previously to deter
mine if sound or other stimuli could be used to 
prevent marine mammals from being caught and killed 

in fishing gear. To date, results from these studies 
have been equivocal. Therefore, the Commission 
wrote to the National Marine Fisheries Service on 9 
June 1993 questioning the utility of planned and 
proposed studies. 

In its letter, the Commission noted that the only 
studies that have had promising results were those 
involving large cetaceans, primarily humpback 
whales, which because of their size often are able to 
break through and escape from nets after they are 
entangled or to swim, while entangled, to the surface 
to breathe and remain alive until they can be released. 
In both cases, the survivors may associate environ
mental cues (e.g. , sound from acoustic devices 
attached to the nets) with the experience and actively 
avoid the sound if they encounter that cue again. If 
the animals are killed, however, no learning occurs 
and there are no "experienced" animals to avoid the 
nets. 

The Commission also noted that marine mammals 
may be attracted to nets and become entangled when 
they attempt to take fish caught in the nets, and that 
in these cases, sonic devices may make the problem 
worse by enabling marine mammals to detect nets and 
caught fish at much greater distances than would 
normally be possible. Given the number of studies 
already done, the Commission pointed out that the 
studies funded or being considered for funding by the 
Service could be duplicative of work already done. 

The Commission therefore suggested that it might 
be useful to convene a group of experts to (1) identify 
and critically evaluate the results of past studies to 
determine what if any additional studies may be 
necessary or desirable, and (2) critically examine the 
design of the additional studies that have already been 
funded, and that are being considered for funding by 
the Service. By doing so, it would be possible to 
ensure that any future work is not duplicative and is 
likely to resolve remaining uncertainties without 
posing unreasonable risks to the various marine 
mammals and other non-target species that might be 
affected. 

In its 3 September 1993 response to the Commis
sion, the Service agreed that there was potential for' 
duplication, and harmful efforts if ongoing aiJd 
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planned research are not carefully planned. The 
Service therefore proposed that a workshop of experts 
be convened cooperatively by the Service and the 
Connnission to evaluate results of previous studies and 
establish guidelines for evaluating proposals for future 
studies. 

The Connnission and the National Marine Fisheries 
Service subsequently agreed to jointly sponsor the 
above-referenced workshop. By mid-October, the 
Connnission had developed a preliminary workshop 
prospectus that was sent to the Service. The prospec
tus was revised based on connnents provided by the 
Service and it was being reviewed by both agencies at 
the end of 1993. The workshop is scheduled for mid
1994. Its goals will be to (1) identify and evaluate the 
design, scientific merits, and results of past and on
going studies using acoustics to prevent or reduce the 
incidental take of marine manunals in connnercial 
fisheries and (2) determine what if any additional 
research might be warranted. 

As a precursor to the workshop, the Connnission 
contracted for a review and evaluation of previous 
attempts to use acoustics to reduce the incidental catch 
of marine manunals in connnercial fisheries (see 
Chapter X). 

New England Fisheries Management Plan 

The Magnuson Fishery Conservation and Manage
ment Act of 1976 extended U.S. fisheries jurisdiction 
to 200 miles beyond the coast. The Act established 
eight Regional Fishery Management Councils and 
made the Councils responsible for developing and 
overviewing implementation of management plans for 
fisheries in regions subject to their jurisdiction. 

In 1986 the New England Fishery Management 
Council developed and the National Marine Fisheries 
Service approved a Northeast Multispecies Fishery 
Management Plan. The plan, which identifies provi
sions to manage trawl, longline, and sink gillnet gear 
used to catch several species of groundfish off the 
northeastern U.S. coast, has been amended four times 
since it was adopted. 

On 6 October 1993 the National Marine Fisheries 
Service requested the Connnission's connnents on 

amendment 5 proposed by the New England Fisheries 
Management Council. The affected stocks have been 
seriously overfished under the current management 
program and the amendment would establish a series 
of measures to restore depleted stocks of the ten 
principal groundfish species taken off the northeastern 
United States. Through amendment 5, the Council 
proposed as an objective reducing the incidental take 
of harbor porpoises to no more than two percent 9f 
the estimated population size within four years. As a 
first step, the Council proposed an interim measure to 
phase in monthly no-fishing periods for sink gillnets 
over five years. The montWy no-fishing periods 
would be increased from one four-day block per 
month during the first year to four 4-day blocks per 
month by the fifth year. As an alternative to this 
interim approach, the Council also was considering 
time and area fishing closures. 

The Connnission, in consultation with its Connnit
tee of Scientific Advisors, reviewed the proposed 
amendments and by letter of 15 November 1993 
forwarded connnents on the proposal to the National 
Marine Fisheries Service. The Connnission noted 
uncertainties about whether the harbor porpoise 
population could sustain a two percent mortality rate, 
and whether the proposed interim measure would 
actually reduce gillnet fishing effort and therefore 
incidental take of harbor porpoises. The Connnission 
reconnnended, among other things, that (1) the 
monthly no fishing period proposed for year five (i.e., 
four 4-day blocks per month) be put into effect during 
the first year, instead of the fifth year, and that it be 
maintained at that level pending an assessment of its 
effect on reducing the incidental take level; (2) the 
objective of reducing harbor porpoise bycatch to not 
more than two percent of the population size be 
clarified to indicate that its standard will be based on 
the lower bound of estimated population size; and (3) 
the objective be revised to seek incidental take reduc
tion to target levels sooner than four years. As noted 
in the section on right whales, the Connnission also 
reconnnended measures to protect that species. 

On 30 November 1993 the National Marine Fisher
ies Service issued a biological opinion pursuant to 
section 7 of the Endangered Species Act regarding the 
Council's proposed amendment to the multispecies 
management plan. The Service determined that •
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existing fishing activities and related management 
measures proposed under the amendment are not 
likely to jeopardize the continued existence of any 
threatened or endangered species under the Service's 
jurisdiction. 

With regard to harbor porpoises, the Service 
determined that, if implemented as proposed, measur
able reductions in bycatch will not likely be reached 
until years four and five of the proposed amendment. 
Therefore, the Service recommended that the bycatch 
reduction implementation plan be reconsidered in the 
fmal amendment as follows: eight no-fishing days per 
month in year one, then 12, 12, and 16 no-fishing 
days per month in years two, three, and four, respec
tively. The Service noted that consultation must be 
re-initiated if the species is listed as threatened. As of 
the end of 1993, the Service had not yet taken final 
action on the Council's proposed amendment. It was 
the Commission's understanding that the Council was 
planning to propose a series of time and area closures 
in 1994. 

The Marine Mammal Commission remains con
cerned about the status of harbor porpoises in U.S. 
waters and elsewhere. In 1994 the Commission will 
continue to review actions taken and provide advice to 
the National Marine Fisheries Service on actions 
needed to restore and maintain harbor porpoise 
populations in U.S. waters within their optimum 
sustainable range. 

Bottlenose Dolphin 
(Tursiops truncatus) 

The bottlenose dolphin occurs throughout the world 
in temperate and tropical waters, both offshore and 
inshore. It is the most common cetacean species in 
the coastal waters of the southeastern United States 
and is the cetacean species most frequently maintained 
in captivity for public display and scientific research. 

Capture of bottlenose dolphins for public display 
and scientific research began in the early 1900s in the 
United States. Considerable but undocumented 
numbers of animals were taken prior to enactment of 
the Marine Mammal Protection Act in 1972. The Act 

allows the Secretaries of the Interior and Commerce 
to issue permits authorizing the taking of marine 
mammals, including bottlenose dolphins, for purposes 
of public display and scientific research. Since 1972 
permits have been issued for collection of more than 
500 bottlenose dolphins from U.S. waters. 

It is unlikely that capture and removal alone have 
caused significant declines in the affected populations. 
As noted in Chapter VI, unusually high numbers of 
bottlenose dolphins stranded along the U.S. Atlantic 
coast in 1987-1988, along the coast of the Gulf states 
in 1990, and again along the coast of Texas in 1992. 
Also, unknown but potentially significant numbers of 
bottlenose dolphins are killed incidentally in fisheries 
for menhaden, shark, shrimp, swordfish, and other 
species in the coastal waters of the eastern United 
States and the Gulf of Mexico. In some areas, 
bottlenose dolphins and their habitat also may be 
affected by marine and coastal pollution, oil and gas 
development, dredging and dredge spoil disposal, and 
other activities. 

Mid-Atlantic Coastal Migratory Population 

Between June 1987 and March 1988, more than 
740 bottlenose dolphins were found washed up dead 
along the Atlantic coast between New Jersey and 
Florida. Although post-mortem analyses were incon
clusive, they suggest that the proximate cause of the 
die-off may have been brevetoxin, a neurotoxin 
produced by a dinoflagellate. Exposure to the breve
toxin is postulated to have made the animals suscep
tible to a number of bacterial and viral pathogens, 
including a morbillivirus similar to the one that killed 
thousands of harbor seals in the North Sea later in 
1988 (see Appendix C, Geraci 1989). 

The National Marine Fisheries Service estimated 
that the 1987-1988 mass mortality may have reduced 
the mid-Atlantic coastal migratory population of 
bottlenose dolphins by as much as 60 percent. On 11 
November 1988 the Center for Marine Conservation 
petitioned the Service to list the mid-Atlantic coastal 
migratory population of bottlenose dolphins as deplet
ed under the Marine Mammal Protection Act. The 
Service published an advance notice of proposed 
rulemaking and a request for comments on the propos
al on 11 October 1989. 
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As discussed in previous annual reports, the Com
mission provided comments to the Service by letter of 
21 December 1989. The Commission concluded that 
the depleted designation probably was merited, but 
that it was based on a number of assumptions that if 
not validated would make it impossible to determine 
when the population had recovered and could be 
delisted. The Commission recommended that the 
Service not list the population as depleted without 
simultaneously describing the steps that would be 
taken to verify the assumptions upon which the 
designation was based and to determine when the 
population had recovered. The Commission also 
recommended that the Service develop and implement 
a conservation plan for the affected population. 

On 15 August 1991 the Service published a Feder
al Register notice proposing to designate the mid
Atlantic coastal migratory population of bottlenose 
dolphins as depleted under the Marine Mammal 
Protection Act. The Commission, in consultation with 
its Committee of Scientific Advisors, reviewed the 
proposal and, as noted in the Commission's previous 
annual report, advised the Service on 4 November 
1991 that the Federal Register notice failed to address 
the concerns raised in the Commission's 21 December 
1989 letter in response to the advance notice of 
proposed rulemaking. The Commission reiterated its 
recommendation that a conservation plan be developed 
and that the plan describe the steps to verify the 
assumptions on which the depleted designation was 
based and to determine when the population has 
recovered. 

At the April 1992 meeting of the Marine Mammal 
Commission and its Committee of Scientific Advisors, 
questions were raised about the validity of the model 
that had been used to assess the status of the popula
tion affected by the unusual mortality event in 1987
1988. In June 1992 the Service requested that the 
staff of its Southeast Fisheries Science Center further 
evaluate the model. On 4 February 1993 the Service 
forwarded and requested the Commission's comments 
on the additional analyses done by the Center. 

The Commission, in consultation with its Commit
tee of Scientific Advisors, reviewed the Center's 
report and provided comments to the Service on 2 
March 1993. The Commission noted that the analysis 

was thorough and, like the initial analysis, supported 
listing the affected population as depleted under the 
Marine Mammal Protection Act. It also noted that the 
analysis provided no basis for judging when the 
population has recovered. In this context, the Com
mission pointed out that listing the population as 
depleted without at the same time describing how the 
Service would determine when the population no 
longer is depleted could result in future acrimonious 
debate and legal challenges as to whether the Service 
is continuing protection when protection no longer is 
needed or eliminating protection when further protec
tion is needed. Therefore, the Commission again 
recommended that the Service develop and adopt a 
conservation plan for the affected population and, as 
part of the final rule designating the population as 
depleted, specify (1) what the Service intends to do to 
assess and monitor population status and trends, and 
(2) what criteria the Service will use to decide when 
the population no longer is depleted or merits listing 
as threatened under the Endangered Species Act. 

On 6 April 1993 the Service published in the 
Federal Register its final rule designating the coastal 
mid-Atlantic migratory population of bottlenose 
dolphins as depleted under the Marine Mammal 
Protection Act. On the same date, the Service advised 
the Commission that it would initiate preparation of a 
conservation plan in the near future, and that one of 
the elements that should be addressed is a determina
tion as to when the stock is no longer depleted. 

By letter of 16 August 1993 the Service advised the 
Commission that it was organizing a workshop to 
review the status and management of the coastal mid
Atlantic migratory bottlenose dolphin population 
preliminary to initiating development of a conserva
tion plan. The workshop was held in Beaufort, North 
Carolina, on 13-14 September 1993. Participants 
included representatives of the Service, the Smithsoni
an Institution, the National Park Service, interested 
state agencies, and private institutions. Discussions 
were focused on identifying deficiencies in the current 
knowledge of the population and additional research 
and regulatory measures necessary to conserve the 
population. At the end of 1993 the workshop report 
was being finalized. 
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On a related matter, the National Marine Fisheries 
Service's Office of Protected Resources asked the 
Commission on 3 August 1993 to review 41 research 
proposals it had received for funding consideration 
from the National Marine Mammal Laboratory and 
the Service's regional offices and science centers. 
Twelve proposals were related to bottlenose dolphins. 

The Commission, in consultation with its Commit
tee of Scientific Advisors, reviewed the proposals and 
forwarded comments to the Service on 26 October 
1993. With respect to the 12 proposals concerning 
bottlenose dolphins, the Commission noted that it was 
not clear whether the authors of the proposals were 
aware of or had designed the proposed studies to take 
advantage of studies being done or planned by others. 
The Commission also noted that one or more of the 
proposed studies might duplicate what already was 
being done by private organizations and that several 
of the proposed studies might be done less expensively 
by contracting with one or more of the private groups 
currently doing bottlenose dolphin studies in the 
southeast. The Commission recommended that 
priority be afforded to developing a comprehensive 
conservation plan that would allow the individual 
proposals to be evaluated and funded according to 
their likely contribution to the overall program objec
tives. (Additional discussion of these 41 research 
proposals is provided in Chapter IV.) 

Gulf of Mexico Populations 

As noted in the previous annual report, an unusual
ly high number of bottlenose dolphins died and 
washed ashore on beaches in the nortbern Gulf of 
Mexico early in 1990. On 16 March 1990 the Com
mission wrote to the National Marine Fisheries 
Service noting that the high mortality could be caused 
by a contagious disease. To prevent any spread of 
disease to captive animals, the Commission recom
mended that the Service suspend all live captures and 
removals of bottlenose dolphins from the Gulf of 
Mexico. On 2 April 1990 the Service advised the 
Commission that all permit holders had voluntarily 
agreed to suspend capture of bottlenose dolphins in 
the Gulf for 90 days to allow time to determine the 
cause of the mortality. 

On 31 May 1990 the Service published in the 
Federal Register a proposed regulation to revise 
quotas for removal of bottlenose dolphins for purposes 
of research and public display. Because of uncertainty 
concerning the effects of the unusual mortality on the 
status of the potentially affected populations in the 
Gulf of Mexico, the Service wrote to permit holders 
on 20 August 1990 asking them not to collect bottle
nose dolphins until 1991 or 1992 except when collec
tion was absolutely necessary to maintain a public 
display. Permit holders agreed and since that time 
have removed no bottlenose dolphins from the Gulf of 
Mexico for purposes of public display. As of the end 
of 1993 the Service had not yet promulgated regula
tions or revised quotas regarding live capture and 
removal of bottlenose dolphins from U.S. waters. 

On a related matter, later in 1992 the Commission 
received in late 1992 what appeared to be the National 
Marine Fisheries Service's final report on the unusual
ly high mortality that occurred in the northern Gulf of 
Mexico from January through May 1990. The report 
referred to the die-off as "an apparent anomalous 
mortality event," indicated that comments and sugges
tions from reviewers had been incorporated "whenev
er possible," and stated that it was not to be cited 
without the permission of the author. By letter of 4 
January 1993, the Commission asked the Service 
whether the report was in fact the final report and, if 
so, why it was not to be cited without the author's 
permission, what comments on the draft had not been 
incorporated into the final report, and why the Service 
was uncertain as to whether the mortality was or was 
not unusually high. 

On 24 February 1993 the Service responded to the 
Commission's questions. It noted that the statement 
requesting that the report not be cited without permis
sion of the author had been included inappropriately 
and had been removed from the final version. It also 
noted that some comments on the draft report were 
contradictory and it therefore had not been possible to 
incorporate them all in the final report. For example, 
one reviewer found the draft report too detailed, while 
others believed the amount of detail was appropriate. 
The Service indicated that the 1990 die-off was 
referred to as "an apparent anomalous mortality 
event" because the range of variability in inter-annual 
mortality is not known and, while there appeared to 
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be a marked increase in early 1990, the increase 
possibly could have been within the range of natural 
variation. 

Removal of Offshore Drilling Platforms 

The 1958 Continental Shelf Convention, to which 
the United States is party, requires that any offshore 
installations that are abandoned or no longer in use 
must be removed entirely. In 1989 the American 
Petroleum Institute petitioned the National Marine 
Fisheries Service for a small-take exemption to allow 
the take of bottlenose dolphins and spotted dolphins 
(Stenellafrontalis) incidental to the removal of oil and 
gas drilling and production structures and related 
facilities in state and Federal waters in the Gulf of 
Mexico. As noted in previous annual reports, the 
Marine Mammal Conunission, in consultation with its 
Conunittee of Scientific Advisors, reviewed and 
provided conunents on this petition. 

On 17 June 1993 the National Marine Fisheries 
Service published in the Federal Register proposed 
rules to authorize the taking of bottlenose dolphins 
and spotted dolphins incidental to the removal of 
offshore facilities in the Gulf of Mexico beginoing in 
1993 and continuing through 1997. The Marine 
Mammal Conunission, in consultation with its Com
mittee of Scientific Advisors, reviewed the proposed 
regulations and the accompanying environmental 
impact assessment and provided conunents to the 
Service on 16 August 1993. These conunents and 
related issues are discussed in Chapter IX. 

Feeding Dolphins in the Wild 

A number of conunercial tour operators have 
incorporated feeding of wild dolphins into their 
programs to improve marketing. Such programs may 
condition marine mammals to expect food from 
people, attract them to boats and thus increase the risk 
of being hit and killed or injured, develop reliance on 
non-natural foods, and cause animals to abandon their 
normal migratory patterns. 

The Conunission believes that such programs are 
contrary to the intent and provisions of the Marine 
Mammal Protection Act and has advised the National 

Marine Fisheries Service accordingly. Feeding 
dolphins in the wild and issues related to the mainte
nance of bottlenose dolphins and other marine mam
mals in captivity for purposes of public display are 
discussed in Chapters XI and XII, respectively. 

Vaquita 
(Phocoena sinus) 

The vaquita, or Gulf of California harbor porpoise, 
is one of the rarest of all small cetaceans. Found only 
in the northern Gulf of California, Mexico, it has the 
most limited geographic range of any marine cetacean. 
The species was first described taxonomically in 1958 
and, prior to 1984, there were fewer than 20 sighting 
and stranding records. 

In 1978 the Government of Mexico added the 
vaquita to its list of wildlife species that are rare or in 
danger of extinction. The International Union for the 
Conservation of Nature and Natural Resources (now 
mCN-The World Conservation Union) listed the 
species as vulnerable in its Red Data Book in 1979 
and changed its status to endangered in 1991. It was 
listed on Appendix I of the Convention on Internation
al Trade in Endangered Species of Wild Fauna and 
Flora in 1979. Following a reconunendation by the 
Marine Mammal Conunission, the National Marine 
Fisheries Service listed the vaquita as endangered 
under the U.S. Endangered Species Act in 1985. 

The size of the vaquita population is not known 
precisely. Researchers from the University of Cali
fornia at Santa Cruz conducted more than 2,000 miles 
of aerial and boat surveys between 1986 and 1989 and 
made 58 sightings involving an estimated 110 individ
uals. In September 1991 scientists from the National 
Marine Fisheries Service and the Instituto Nacional de 
Pesca, La Paz, Mexico, conducted an experimental 
aerial census for the vaquita. The survey covered 709 
miles in 3'h days and produced only one sighting of 
two vaquitas. Twenty-two vaquitas were seen during 
boat surveys conducted by the National Marine 
Fisheries Service in sununer 1993. Analysis done in 
1993 using data from all these surveys resulted in a 
preliminary population estimate of 400-500 animals. 
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Additional data emerged in 1993 that further 
emphasized the gravity of the species' condition. The 
information, obtained from beach-cast and net-caught 
animals recovered primarily between 1985 and 1993, 
revealed the existence of unusual ovarian pathologies 
and little or no genetic variation in the population. 
The data suggested that vaquita ovulation rates are 
lower than other small cetacean species and that the 
population comprises mainly old and very young indi
viduals. On the other hand, analysis of contaminants 
in tissue samples revealed that levels of cWorinated 
hydrocarbon pesticides and PCBs are low relative to 
small cetaceans in other parts of the world and do not 
appear to pose an immediate threat to the species. 

Incidental Mortality in Fisheries 

The greatest direct threat to the vaquita appears to 
be incidental catch in gillnets, especially large-mesh 
nets used in fisheries for totoaba (itself an endangered 
species of fish), sharks, and other finfish. The 
vaquita has been caught incidentally in the totoaba 
fishery since the mid-1940s. The totoaba fishery 
peaked in the 1940s, and by the early 1970s the catch 
had declined dramatically as the species became 
depleted. The Mexican Government closed the 
fishery in 1975 to allow the totoaba to recover. 
Despite the closure, the fishery has continued at low 
levels, both as a legal experimental fishery and 
illegally. The National Marine Fisheries Service 
listed the totoaba as endangered under the U.S. 
Endangered Species Act in 1979. 

Past vaquita incidental capture levels are impossi
ble to reconstruct. However, between February 1985 
and June 1991 the deaths of 121 vaquitas in fishing 
activities were documented. Of these, 78 died during 
illegal or experimental gillnet operations for totoaba, 
32 died in shark and ray gillnets, and 11 died in 
gillnets set for sierra (a mackerel-like fish) and in 
shrimp trawls. At least five vaquitas are known to 
have died in fishing operations in 1992. Between 23 
January and 7 August 1993 at least 12 vaquitas were 
killed in fishing gear: five or six in gillnets set for 
chano (or milkfish), three in shrimp gillnets, two in 
shark gillnets, and one in a mackerel gillnet. One 
vaquita died in a shrimp trawl. Given that the moni
toring effort is not comprehensive and fishermen do 
not report all incidental takes, the actual mortality is 
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probably much higher than reported. It is likely that 
the population is too small to sustain the current rate 
of removal. 

International Efforts To Protect Vaquitas 

In October 1990 a Workshop on the Mortality of 
Cetaceans in Passive Fishing Nets and Traps was 
convened at the request of the International Whaling 
Commission and with partial support from the Marine 
Mammal Commission. The workshop participants 
concluded that the vaquita's future is seriously threat
ened by illegal totoaba fishing and other gillnet 
fisheries, and that inadequate enforcement and lack of 
economic alternatives for gillnet fishermen were com
pounding the problem. Highest priority was placed 
on the goal of immediately reducing vaquita mortality 
incidental to fisheries. Copies of the workshop report 
and recommendations were forwarded to the Secretary 
General of the United Nations, as well as to Commis
sioners and members of the Scientific Committee of 
the International Whaling Commission. 

At its May 1991 meeting in Reykjavik, Iceland, the 
International Whaling Commission's Scientific Com
mittee endorsed several recommendations regarding 
the vaquita. The Committee concluded that the 
vaquita is the world's most endangered marine ceta
cean and recommended that action be taken to fully 
enforce the closure of the totoaba fishery and imme
diate action be taken to halt illegal shipments of 
totoaba into the United States. It also recommended 
that a management plan be developed for the vaquita 
and its habitat that includes (1) an evaluation of 
incidental take of vaquita in fisheries, (2) alternative 
fishing methods and other economically viable activi
ties to reduce further vaquita mortality in the illegal 
totoaba fishery, (3) provisions to increase awareness 
of the vaquita among fishermen and the public, and 
(4) a program to monitor the status and improve 
knowledge of the population biology of the species. 

Creation of a Biosphere Reserve 

On 10 June 1993 the President of Mexico issued a 
decree creating a Biosphere Reserve in the northern 
Gulf of California. Among the objectives of the 
reserve are to conserve the ecosystems of the Sonoran 
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Desert, the upper Gulf of California, and the delta of 
the Rio Colorado; provide permanent protection to 
unique species such as the totoaba, the vaquita, the 
desert pupfish, and various bird species; promote 
alternative economic activities that will raise the 
quality of life of resident peoples; and conduct scien
tific investigations and environmental education in the 
region. 

A management plan is being developed for the 
region that will rely on input from fishermen and 
residents along with information derived from re
newed study of the area and its fauna. The plan, as 
indicated in the decree, will describe the physical, 
biotic, social, economic, and cultural environments of 
the area as well as current activities to study, protect, 
and use the area's natural resources. The group 
developing the plan recently identified critical areas in 
the upper Gulf, provided an ethnographic overview of 
the area, described the various fisheries and how they 
are managed, assessed the potential economic effects 
caused by fishery closures, and provided recommen
dations for economic alternatives for fishermen. 

Other Actions Taken within Mexico 

In February 1992 the Mexican Secretary for 
Fisheries published a regulation that reiterated the 
existing ban on the use of large-mesh gillnets in the 
northern Gulf of California. The action reinforced the 
June 1975 ban on the capture of totoaba and assigned 
responsibility to the Mexican Navy to enforce the ban. 

In March 1992 the President of Mexico, through 
the Secretary for Fisheries, established the Comite 
Tecnico para la Preservacion de la Totoaba y la 
Vaquita (Technical Committee for the Preservation of 
the Totoaba and the Vaquita). It is comprised of 
scientists, educators, resource managers, and repre
sentatives of concerned institutions and agencies. The 
objectives of the Committee are to plan, evaluate, and 
coordinate research on the totoaba and vaquita and to 
recommend actions to preserve both species. The 
Committee consists of eight groups charged with 
assessing, quantifying, or reviewing (1) the distribu
tion and incidental mortality levels of the vaquita, 
(2) the biology and ecology of the vaquita and the 
totoaba, (3) environmental impacts, (4) regional 
fishing activities, (5) plans for managing the region's 

resources, (6) economic alternatives for gillnet fisher
men, (7) enforcement of regulations, and (8) educa
tion of fishermen and the general public about con
serving marine resources in the northern Gulf of 
California. 

The Committee met three times in 1992 and, 
among other things, identified a series of research 
projects, some of which were started in 1992. For 
example, two boat surveys were done in 1992 that 
yielded one definite and two probable sightings of 
vaquitas. Three surveys were conducted in 1993. 
The committee met on 13-14 October 1993 to review 
the progress of the research programs and conserva
tion activities and to identify its future goals. 

Research and Conservation Efforts 
Outside Mexico 

During 1992 and 1993 the Marine Mammal Com
mission worked with a coalition of concerned groups 
organized by an independent conservation organization 
called Conservation International. The coalition 
includes non-governmental organizations, Federal 
agencies, and private foundations. Its objective is to 
consolidate efforts for resource conservation in the 
northern Gulf. In 1993 the group reviewed and 
provided advice on a proposed plan from researchers 
in Mexico and the United States to examine the eco
nomic impact of fishing restrictions in the northern 
Gulf of California and provide recommendations on 
economic alternatives. The goals of the plan are to 
develop a geographic information system to identify 
and track ecological changes in critical areas, examine 
the economic impact of eliminating certain problem 
fisheries, and study life history parameters and 
mortality rates of vaquitas. These studies, now 
underway, are receiving support from 14 organiza
tions and Federal agencies. 

Many of the findings described earlier on vaquita 
life history, reproduction, and incidental mortality are 
the results of this broad-based program. Further 
results from studies on vaquita prey and feeding 
ecology, vaquita osteology, the ecological effects of 
the shrimp fishery, as well as those from socioeco
nomic and habitat mapping studies, are expected to be 
available in 1994. 
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As noted in previous annual reports, the Marine 
Mammal Commission provided funding for surveys in 
1976 and again in 1979 to determine the distribution 
of the species (see Appendix B, Wells et al. 1981 and 
Appendix C, Villa-R. 1976). In the mid-1980s, the 
Commission provided support for beach surveys along 
the shores of the northern Gulf of California to locate 
the remains of dead animals and to train Mexican stu
dents in identifying, collecting, and preparing vaquita 
specimens for museums. In 1987 the Commission 
supported a study to determine environmental contam
inants present in blubber samples of vaquitas inciden
tally caught and killed in fishing gear. The results of 
the latter study suggest that pollutants are not a 
significant threat to the vaquita. 

Recognizing the need for a framework to coordi
nate international efforts to protect the vaquita, the 
Marine Mammal Commission consulted with the 
chairman of Mexico's Technical Committee for the 
Preservation of the Totoaba and the Vaquita about 
whether the Commission might usefully assist in 
developing a recovery plan. The offer was accepted 
and support was provided for the chairman of the 
Technical Committee to develop a vaquita recovery 
plan (see Chapter X). The purposes of the plan are to 
encourage, guide, and coordinate research, conser
vation, and management efforts by environmental 
organizations, research institutions, and government 
agencies of Mexico and the United States. 

The recovery plan was completed in March 1993. 
It calls for assessments of the population's size and 
trends, distribution and range, and life history and 
ecology. It also calls for developing and implement
ing programs to educate fishermen and the general 
public on the vaquita, its status, and the more general 
need for conserving marine resources. Socioeconomic 
studies and an investigation of economic alternatives 
to gillnet fishing also are recommended. In 1993 the 
Commission provided additional support to the com
mittee chairman to translate the plan into Spanish and 
distribute it to researchers and interested organizations 
and individuals in Mexico. 

Efforts to Strengthen Import Restrictions 

In November 1991 the Marine Mammal Commis
sion wrote to the National Marine Fisheries Service 
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and the Fish and Wildlife Service regarding the status 
and conservation needs of the vaquita. The Commis
sion noted that illegal importation of totoaba appeared 
to be continuing and that the species was most often 
brought into the United States in the form of fillets. 
This made it impossible to distinguish totoaba from 
closely related species by visual inspection. Therefore 
the Marine Mammal Commission recommended that 
the National Marine Fisheries Service's Southwest 
Fisheries Science Center and the Fish and Wildlife 
Service's Forensics Laboratory work to develop a test 
to distinguish totoaba fillets from other fish fillets 
imported into the United States. 

The Commission recommended that once this was 
achieved, the Services work together to (1) establish 
a cooperative program with Mexico to coordinate 
efforts to enforce the longstanding Mexican prohibi
tion on totoaba fishing and the prohibition on import
ing totoaba into the United States, and (2) establish 
programs to inform the public about the endangered 
status of the vaquita and the totoaba, the link between 
the two species, applicable prohibitions of the Endan
gered Species Act, and the consequences of violating 
the Act. 

In July 1992 researchers at the National Marine 
Fisheries Service's Southeast Fisheries Science Center 
isolated proteins unique to totoaba and successfully 
developed a biochemical test to distinguish totoaba 
from related species. During 1993 the National Ma
rine Fisheries Service, in cooperation with the U.S. 
Customs Service, spent more than 400 hours attempt
ing to detect and intercept illegally imported totoaba 
at eight crossing sites along the U.S.-Mexico border. 
The enforcement officials seized ten fish fillets sus
pected of being totoaba. The fillets were examined 
using the biochemical test, but in all cases analyses 
revealed that the fish were not totoaba. 

In 1993 the National Marine Fisheries Service 
developed a brochure on the totoaba and the vaquita 
for dissemination to U.S. tourists entering Mexico. 
The brochure describes the distribution and external 
features of both species and discusses the prohibitions 
relative to capture or transport of either species. 
Several thousand copies were printed and distributed 
in 1993, and even more will be distributed in 1994. 
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In 1994 the Marine Mammal Commission will 
continue to work actively within the international 
coalition of goverrunent and non-goverrunent groups 
to identify and encourage actions necessary to con
serve the vaquita and its habitat in the northern Gulf 
of California. 

Baiji 
(Lipotes vexillifer) 

The baiji, or Chinese river dolphin, is the most 
endangered cetacean in the world. Its current abun
dance is estimated to be in the low hundreds at best 
and is thought to be declining. The baij i occurs in 
small groups scattered along nearly 2,000 kilometers 
of the lower and middle reaches of the Yangtze River 
and is highly vulnerable to human activities such as 
commercial fishing, vessel traffic, and construction 
and development along the river banks. 

Concern about the apparent decline of the baiji has 
prompted substantial research and conservation 
efforts, but its decline has continued. In the past ten 
years the problem has received worldwide attention 
and there have been international efforts to help Chin; 
save the baiji. The most recent of these was the 
international workshop this year in Nanjing, China 
(discussed below). The species was added to the U.S. 
List of Endangered and Threatened Wildlife as an 
endangered species in 1989. 

Existence of the baiji has been noted in Chinese 
literature for at least 2,000 years. It formerly oc
curred in lakes and tributaries along the Yangtze as 
well as in the Yangtze itself. There are no estimates 
of original abundance, but the population probably 
included at least a few thousand animals. It is gener
ally recognized that the methodology and precision for 
estimating current abundance are inadequate. Based 
on a sharp decline in sightings during recent research 
expeditions, it is believed that the decline is continu
ing, if not accelerating, and that the species' plight is 
exceedingly critical. 

The 1986 Workshop 

In 1986 the Marine Mammal Commission provided 
funds to help convene an international Workshop on 
the Biology and Conservation of the Platanistoid 
Dolphins, held in Wuhan, China. The workshop dealt 
extensively with the baiji and produced a series of 
recommendations for research, conservation and 
management, and husbandry of the species. One re
commendation called for research to better determine 
the species' number, movement patterns, reproductive 
biology, feeding habits, and social organization. 

In response to this recommendation, the Commis
sion contributed funds to send a U.S. cetacean expert 
to China to assist in developing a long-range conser
vation plan for the baiji. The report from the site 
visit, submitted to the Marine Mammal Commission 
in 1988, noted that the baiji was still highly endan
gered by the factors mentioned above and recommend
ed that efforts be accelerated to move dolphins into 
two semi-natural reserves. This would involve 
evaluating possible sites and constructing research and 
husbandry facilities. It also was recommended that 
further studies be conducted on the status habitat 
requirements, critical habitats, and basic bi~logy of 
the species. The contractor subsequently returned to 
China, with partial support from the Commission, to 
carry out cooperative research with investigators in 
Wuhan and Nanjing. 

International Efforts to Save the Species 

In 1990 the Commission provided funds to the 
Center for Marine Conservation to establish an office 
of the mCN Cetacean Specialist Group. The mission 
of the office was to implement conservation measures 
formulated in the group's plan, "Dolphins, Porpoises 
and Whales. An Action Plan for the Conservation of 
Biological Diversity: 1988-1992." Among the priori
ty action items were several concerning the baiji, 
including reduction of mortalities incidental to com
mercial fisheries, completion of baseline studies for 
the two semi-natural reserves, continued monitoring of 
the population, and determining movements and 
population structure. 
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Several of these recommendations have been 
implemented either fully or in part. For instance, 
China has established a 135-km long reserve on the 
river and allocated funds for a patrol vessel to enforce 
protective regulations. Regarding the status of the 
two recommended semi-natural reserves, one has been 
constructed and the other is nearing completion. 
Also, baseline studies for one of the reserves have 
been completed. In addition, captive-breeding facili
ties have been constructed at Wuhan and Tongling, 
and population monitoring (including photo-identifi
cation work) is continuing. 

The 1993 Workshop 

An expedition to capture baij i for China's captive
breeding program was planned for September 1993. 
This fact, coupled with reports of very low estimates 
of abundance from recent surveys, prompted a second 
international workshop held in Nanjing on 1-4 June 
1993. The Baiji Population and Habitat Viability 
Assessment Workshop was a collaborative effort of 
the Manunalogical Society of China and the mCN 
Species Survival Commission's Captive Breeding 
Specialist Group and Cetacean Specialist Group. It 
was sponsored by Sea World, Inc., and hosted by the 
Bureau of Fisheries Management and Fishing Port 
Superintendence of China and Nanjing Normal Uni
versity. The chairman of the Commission's Commit
tee of Scientific Advisors participated in the work
shop. 

The purposes of the meeting were to (1) conduct a 
formal population and habitat viability analysis using 
the appropriate computer modeling software, 
(2) examine existing population estimates and generate 
advice for future assessment, and (3) formulate advice 
on collecting, transporting, and maintaining animals in 
captivity. 

There was general agreement among workshop 
participants that the baiji is at a very high risk of 
extinction within the next 25 years. The priority 
recommendations were that (1) a standing nation
al/international baiji conservation committee be 
established immediately to monitor progress of all 
efforts and to advise the Chinese Govermnent on 
preferred actions to save the species, with its first 
item of business being to address issues and problems 
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associated with the proposed capture for captive 
breeding, (2) no fishing or boat traffic be allowed in 
the semi-natural reserve at Shi-Shou, (3) the suitability 
of the semi-natural reserve at Tongling be examined 
by monitoring siltation and by keeping a group of 
finless porpoises (Neophocaena phocaenoides) in the 
reserve at least a year before introducing baiji in order 
to test captive maintenance protocols and facilities, 
(4) the Tongling reserve be designated a single-species 
reserve for the baiji after the above conditions have 
been met, and (5) high priority be placed on conduct
ing a survey for remaining dolphins along the length 
of the Yangtze River. 

In 1994 the Marine Manunal Commission will 
continue, as possible, to support the participation of 
key scientists in conservation efforts, monitor the 
status of the baiji and efforts to save it, and otherwise 
help to further actions planned to preserve and protect 
this highly endangered species. 



Chapter IV
 

MARINE MAMMAL-FISHERIES INTERACTIONS
 

Marine mammals interact with fisheries in a 
number of ways. They may be disturbed, harassed, 
injured, or killed either accidentally or deliberately 
during fishing operations; they may take or damage 
bait and fish caught on lines, in traps, and in nets; 
they may damage or destroy fishing gear or injure 
fishermen while trying to remove bait or caught fish 
or after becoming entangled in fishing gear; and they 
may compete with fishermen for the same fish and 
shellfish resources. 

The Marine Mammal Protection Act directs the 
Secretaries of Commerce and the Interior, in consulta
tion with the Marine Mammal Commission, to devel
op regulations governing the incidental taking of 
marine mammals by persons subject to the jurisdiction 
of the United States. In 1988 the Marine Mammal 
Protection Act was amended to establish a five-year 
interim exemption to govern the taking of marine 
mammals incidental to commercial fisheries other than 
the eastern tropical Pacific tuna fishery. The interim 
exemption was designed to allow commercial fisheries 
to operate while information is collected on the extent 
and effects of marine mammal-fisheries interactions. 
The 1988 amendments directed the Secretary of 
Commerce, based upon recommended guidelines 
provided by the Marine Mammal Commission, to 
submit to Congress a suggested new regime to govern 
incidental taking of marine mammals in fisheries other 
than the tuna purse seine fishery after the interim 
exemption expires. 

With respect to the eastern tropical Pacific tuna 
fishery, incidental taking of marine mammals contin
ues to be regulated under a general permit issued in 
1980 to the American Tunaboat Association. That 
permit will expire on 1 March 1994 if any major tuna 
fishing nation formally commits to a global moratori
um on the practice of catching tuna by setting on 
marine mammals. If no major tuna fishing nation 

commits to the moratorium, the general permit will 
expire on 31 December 1999. 

Actions taken with respect to implementation of the 
interim exemption and the eastern tropical Pacific tuna 
fishery are discussed below. Also discussed in this 
chapter are ongoing efforts to determine and address 
the causes of recent changes in the structure of the 
Bering Sea and Gulf of Alaska ecosystems and a 1993 
ruling in a fisheries-related prosecution under the 
Marine Mammal Protection Act that could have broad 
implications for what is considered to be a "taking" 
under the Act. Actions taken to develop a new 
regime to govern the taking of marine mammals 
incidental to commercial fisheries are discussed in 
Chapter II. Fishery interactions affecting Hawaiian 
monk seals, Steller sea lions, harbor seals in Alaska, 
harbor porpoise, bottlenose dolphins, killer whales, 
vaquitas, right whales, and sea otters are discussed in 
Chapter III. Activities concerning high seas driftnet 
fisheries, which pose serious threats to marine mam
mals and many other marine species, have been 
addressed through international negotiations and are 
discussed in Chapter V. 

Interim Exemption
 
for Commercial Fisheries
 

Subject to certain exceptions, the Marine Mammal 
Protection Act established a moratorium on the taking 
and importation of marine mammals. Recognizing 
that a total prohibition of taking could seriously affect 
certain fisheries, the Act, as passed in 1972, autho
rized the Secretaries of Commerce and the Interior to 
issue general permits through formal rulemaking to 
allow the taking of marine mammals incidental to 
commercial fishing operations when such taking 
would not disadvantage the affected marine mammal 
species or stocks. The Act was amended in 1981 to 
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streamline procedures for authorizing the accidental, 
but not intentional, taking of small numbers of non
depleted marine mammal species and stocks during 
commercial fishing operations if, after notice and 
opportunity for public comment, the Secretary finds 
that the total of such taking would have a negligible 
impact on the affected species or stocks. 

In May 1987 the Department of Commerce issued 
a general permit to the Federation of Japan Salmon 
Fisheries Cooperative Association authorizing the take 
of Dall's porpoises (Phocoenoides dalli) in the Japa
nese North Pacific salmon driftnet fishery. The 
permit was challenged in a lawsuit filed by the Kok
echik Fishermen's Association, representing Alaska 
subsistence fishermen, and several environmental 
groups. The ruling in Kokechik Fishermen's Associa
tion v. Secretary of Commerce invalidated the permit. 
The court found that issuing a single-species permit 
violated the Marine Mammal Protection Act because 
other species for which a permit could not be issued 
(e.g., northern fur seals) would inevitably be caught 
if the Japanese were allowed to fish as authorized by 
the permit. 

The court's decision overturned a longstanding 
National Marine Fisheries Service interpretation of the 
Marine Mammal Protection Act permit provisions and 
cast serious doubt on the Service's ability to issue 
incidental take permits for other fisheries, including 
several domestic fisheries whose permits were to 
expire at the end of 1988. For some fisheries, there 
was insufficient information to determine which 
marine mammal species were likely to be taken 
incidentally. In other cases it appeared likely that 
available data were insufficient to make the required 
showing that affected marine mammal species and 
population stocks were within their optimum sustain
able population range and would not be disadvantaged 
(i.e., be reduced below their maximum net productivi
ty level) as a result of the incidental taking. In 
addition, small numbers of depleted species for which 
incidental take permits could not be issued were 
known to be taken incidental to some fisheries. 

1988 Amendments to the
 
Marine Mammal Protection Act
 

In response to the Kokechik decision, representa
tives of the fishing industry and the environmental 
community jointly proposed that Congress exempt 
U.S. fishermen from the general permit and small
take provisions of the Marine Mammal Protection Act 
for three years to allow the take of marine mammals 
incidental to certain commercial fisheries while 
gathering information needed to make determinations 
otherwise required by the Act. Based largely on that 
proposal, the Marine Mammal Protection Act was 
amended in 1988 to provide a limited five-year 
exemption from the Act's taking prohibition for most 
commercial fisheries. The exemption was to end on 
1 October 1993 but has been extended until 1 April 
1994. During the exemption period, the general 
permit and small-take provisions of the Act do not 
apply. Rather, incidental taking is authorized and 
regulated in accordance with the exemption provisions 
of new section 114. Foreign fisheries not regulated 
under the Magnuson Fishery Conservation and Man
agement Act, such as the Japanese high seas salmon 
fishery at issue in the Kokechik case, are not included 
in the exemption. An exception was also made for 
the yellowfin tuna purse seine fishery, which contin
ues to operate under the general permit issued to the 
American Tunaboat Association in 1980. The purpose 
of the exemption program is to enable commercial 
fisheries to continue to operate while a new regime to 
govern marine mammal-fisheries interactions is 
developed and information necessary to implement 
that regime is gathered. 

Under the exemption provisions, owners of vessels 
operating in fisheries identified by the National 
Marine Fisheries Service as frequently or occasionally 
taking marine mammals must register with the Service 
and obtain an exemption certificate. If vessel owners 
maintain a current exemption, neither they nor the 
crew members are subject to penalties under the 
Marine Mammal Protection Act for the incidental take 
of marine mammals, except for the take of California 
sea otters or the intentional lethal take of cetaceans or 
marine mammals from depleted populations. Un
authorized taking of endangered or threatened marine 
mammals continues to be a violation of the Endan

102
 



Chapter IV - Marine Mammal-Fisheries Interactions 

gered Species Act. In addition, if the incidental 
taking is having an immediate and significant adverse 
impact on a marine mammal stock or if more than 
1,350 Steller sea lions or 50 northern fur seals will be 
killed during a calendar year, the Service, in consulta
tion with the appropriate regional fishery management 
councils and state agencies, must prescribe emergency 
regulations to prevent, to the extent practicable, any 
further taking. 

For an exemption to remain valid, the vessel owner 
must submit a report detailing any instances of inci
dental taking and providing other information pre
scribed by the National Marine Fisheries Service. In 
addition, owners of vessels engaged in fisheries that 
frequently take marine mammals must, if requested by 
the Service, accept the placement of natural resource 
observers on board their vessels or face revocation of 
their exemptions and imposition of a $5,000 fine. 

Fishermen engaged in fisheries determined to have 
only a remote possibility of taking marine mammals 
need not register with the Service or obtain an exemp
tion certificate. However, they must report all marine 
mammal mortalities incidental to their operations 
within 10 days of returning to port to avoid being 
liable for penalties. 

The 1988 amendments required the National 
Marine Fisheries Service, after opportunity for public 
comment, to publish and update a list of all U.S. 
fisheries, classifying them as Category I (those with 
frequent incidental takes), Category II (those with 
occasional incidental takes), or Category III (those 
with either a remote possibility of or no known 
incidental takes). Other Service responsibilities 
include implementing an observer program under 
which 20 to 35 percent of the operations by Category 
I vessels would be monitored; creating an alternative 
observer program if less than 20 percent of the 
operations in a Category I fishery would be observed; 
implementing an information management system 
capable of processing and analyzing observer data and 
reports required from vessel owners engaged in 
Category I and Category II fisheries; and consulting 
with the Fish and Wildlife Service before taking 
actions or making determinations involving marine 
mammal species under the jurisdiction of the Depart
ment of the Interior. 

As noted above, the interim exemption was intend
ed to govern marine mammal-fisheries interactions for 
five years. It was expected that before the interim 
exemption expired, Congress would reexamine the 
issue in light of information gathered under the 
exemption program and enact a new system for 
regulating incidental take. As discussed in Chapter II, 
however, when it became apparent that a new regime 
could not be adopted prior to 1 October 1993, the 
interim exemption was extended until 1 April 1994. 

Implementation of the Interim Exemption 

To implement the interim exemption for commer
cial fisheries, the National Marine Fisheries Service 
issued a series of regulations during 1989. Develop
ment of those regulations and other actions taken by 
the National Marine Fisheries Service during the past 
four years to implement the interim exemption are 
discussed in previous annual reports. 

One of the responsibilities of the Service is to 
update, at least annually, the list of fisheries. The 
initial list was published by the Service on 20 April 
1989. Each known fishery was placed in one of three 
categories depending on the frequency with which 
marine mammals are taken. Since then, the Service 
has revised the list several times based on observer 
data and other new infonnation. 

The Service published its final list of fisheries for 
1992 on 12 May 1992. By Federal Register notice of 
5 August 1992 the Service proposed no changes to the 
list of fisheries for the 1993 fishing season. After 
further analysis of incidental take data and consider
ation of comments recommending various changes to 
the list, the Service on 14 June 1993 published an 
interim final list of fisheries for 1993. 

The interim final list for 1993 contained three 
major changes from the 1992 list. One geographic 
area that had been included in the Category I Wash
ington marine salmon set gillnet fishery was merged 
with the Category II Washington Puget Sound set and 
drift gillnet salmon fishery. The remainder of the 
fishery was retained in Category I as the northern 
Washington coastal salmon set gillnet fishery. The 
Alaska Prince William Sound salmon driftnet fishery 
was split into two components, with the Copper River 
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and Bering River districts being retained in Category 
I and lbe Eshamy, Cohill, and Unakwik districts being 
placed in Category II. The Atlantic Ocean, Caribbe
an, Gulf of Mexico pair trawl fishery for swordfish, 
tuna, and shark was reclassified from a Category II to 
a Category I fishery. In addition, the Florida east 
coast shark gillnet fishery, retained in Category II, 
was renamed the southern Atlantic shark gillnet 
fishery in recognition of the fact that vessels also 
operate off lbe Georgia coast. 

Comments received on the interim list of fisheries 
supported the changes made by lbe Service in 1993 
and suggested further revisions that should be made to 
the list for 1994. At the end of 1993, lbe Service was 
preparing its proposed list of fisheries for 1994. 
Among other lbings, the Service is considering 
reclassifying several Category I salmon drift gillnet 
fisheries as Category II or Category III fisheries, 
reclassifying the Category I California gillnet fisheries 
depending on the mesh size being used, and placing 
fish pen fisheries in Category II. 

Under lbe interim exemption, all vessels participat
ing in Category I or Category II fisheries must 
register with the National Marine Fisheries Service 
and obtain an exemption certificate. Fishermen 
operating in Category I and Category II fisheries must 
maintain accurate daily logs of fishing effort, includ
ing gear type and target species; the number, species, 
and location of marine manunals taken; type of 
marine manunal interaction (e.g., disturbance, injury, 
or mortality); any intentional takes and the methods 
used to deter marine manunals from gear or catch; 
and any loss of fish or gear caused by marine mam
mals. By the end of each year, an annual report, 
including a copy of the required logs, must be submit
ted to lbe Service. Unless a report is submitted, the 
fisherman cannot register the vessel in subsequent 
years. Category III fishermen are not required to 
submit annual reports, but must report all lethal 
incidental taking of marine manunals to the Service 
within 10 days after returning from the trip during 
which the taking occurred. 

At the end of 1989, approximately 10,400 vessel 
owners had been issued exemption certificates. 
Certificates were renewed automatically by the Ser
vice in 1990, and by the end of that year, nearly 
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16,000 vessels participating in Category I or Category 
II fisheries had obtained exemption certificates. 
Certificates were renewed in 1991 and subsequent 
years only if the required reports had been received 
by the Service. During 1991, 12,156 vessels were 
registered as participating in Category I and/or 
Category II fisheries. In 1992 the number of regis
tered vessels dropped to 11,310. The number of 
vessels registered under lbe interim exemption pro
gram declined further in 1993 to 8,345. 

Several factors may have contributed to the decline 
in vessel registrations. As the list of fisheries has 
been revised, certain Category I and Category II 
fisheries have been reclassified as Category III fisher
ies, for which registration is not required. Based on 
estimates of the number of vessels participating in 
each fishery provided in the list of fisheries, lbe net 
shift in the number of vessel owners required to 
register may be as high as 3,000 or 4,000. Also, 
participation in some Category I and II fisheries may 
have declined as fishermen retired, went out of 
business, or switched to other gear or target species. 

Failure of fishermen to file required reports and 
renew their registrations also appears to be an impor
tant factor in the decline. During each of the past 
three years, more than 25 percent of the registered 
fishermen failed to file the required reports. Data on 
the percentage of vessel owners filing reports for 1993 
are not yet available. 

Reports filed by fishermen for the first three years 
of the interim exemption indicate a decline in the 
number of marine manunals being injured or killed 
incidental to commercial fisheries. For 1990 fisher
men reported 2,084 marine manunal mortalities and 
1,374 injuries. Fishermen reported 1,444 mortalities 
and 646 injuries for 1991. For 1992, 1,224 mortali
ties and 486 injuries were reported. Data are not yet 
available for 1993. Whether these figures reflect a 
true declining trend in take levels is not clear. 

Although some of the reduction in reported takes 
is likely attributable to fewer reports being filed, this 
does not account for all of the reported decline. 
Nevertheless, the data should be viewed cautiously. 
In most instances, there is no way for the National 
Marine Fisheries Service to verify the accuracy of 
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fishermen's reports. Extrapolations based on data 
from the observer program strongly suggest that 
fishermen's reports may underestimate marine mam
mal mortality, sometimes by considerable amounts. 

As discussed above, the 1988 amendments required 
establishment of an observer program to monitor 
between 20 and 35 percent of the fishing operations 
conducted by Category I vessels. Early in 1989, 
however, it became apparent that funding would be 
insufficient even for minimal (20 percent) coverage of 
all designated Category I fisheries. In response, the 
National Marine Fisheries Service established criteria 
for setting priorities for placing observers in Category 
I fisheries based upon (1) whether depleted species are 
taken, (2) the population trends of the species taken in 
the fishery, (3) the annual take rate of-marine mam
mals, expressed in terms of population percentage, 
and (4) whether marine mammals for which a quota 
has been established (i.e., Steller sea lions and north
ern fur seals) are taken. The Service also decided 
that, rather than providing straight 20 percent cover
age in the highest priority fisheries until funds were 
exhausted, it would consider reduced coverage in 
some fisheries if reliable estimates of incidental taking 
could be obtained from less than 20 percent coverage. 

Of the ten fisheries placed in Category I during 
1991, observer coverage in only three exceeded 20 
percent. Observer coverage of the other Category I 
fisheries ranged between 5 and 10 percent. For 1992, 
14 fisheries were listed in Category I. Of these, 
observer coverage in three exceeded 20 percent, 
coverage in six was between 10 and 15 percent, and 
coverage in four was between 5 and 10 percent. 
Coverage levels for 1993 are not yet available. 

One purpose behind the enactment of the interim 
exemption was to allow the National Marine Fisheries 
Service to collect better data on the extent and nature 
of marine manunal-fishery interactions. A second 
purpose was to allow time for the Service to obtain 
better information on the status of the affected marine 
manunal stocks. Such information would likely be 
needed to implement the new regime that would 
replace the interim exemption. 

Following enactment of the interim exemption, the 
National Marine Fisheries Service undertook a review 

to identify critical uncertainties concerning the mini
mum size and discreteness of marine manunal stocks 
subject to incidental taking by commercial fisheries in 
U.S. waters and the research needed to resolve those 
uncertainties. Subsequently, the Service requested and 
received supplemental funding from Congress to 
continue and expand its stock assessment program. 

To make the best possible use of available funding, 
the Service's Office of Protected Resources requested 
and received proposals for stock assessment and 
related studies from the National Marine Manunal 
Laboratory and the Service's Regional Offices and 
Fisheries Science Centers. By letter of 3 August 1993 
the Director of the Office of Protected Resources 
asked the Commission to review comment on 41 
proposals submitted by the Regional Offices and 
Science Centers for fiscal year 1994 funding consider
ation. 

The Marine Manunal Commission, in consultation 
with its Committee of Scientific Advisors, reviewed 
the proposals and by letter of 26 October 1993 provid
ed comments to the Service. The Commission noted 
that, while most of the 41 proposals had clear scientif
ic and practical merits, many dealt with species or 
populations which, to the Commission's knowledge, 
are not being affected significantly by incidental take 
in commercial fisheries. In this regard, the Commis
sion pointed out that proposed studies of blue whales 
in California, killer whales in Alaska, and humpback 
whales in Hawaii appear to have little relevance to the 
incidental take problem. The Commission also 
pointed out that none of the proposals provided clear 
budget justifications and that, in many cases, it was 
not clear who actually would do the work if the 
proposals were funded. 

With respect to budget justifications, the Commis
sion noted that many of the proposals requested or 
appeared to request funds to pay the salaries and 
benefits of full-time employees of the various Science 
Centers and the National Marine Manunal Laboratory. 
A number of the proposals also requested 8-20 percent 
of the estimated cost to cover administrative and other 
"overhead" expenses. The Commission questioned 
whether these were legitimate expenses and recom
mended that funds not be provided to the Centers or 
to the National Marine Manunal Laboratory to pay 
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salaries and administrative costs that are or should be The Bering Sea and 
part of the Center's and the Laboratory's normal Gulf of Alaska Ecosystems 
operating expenses. 

The Commission also questioned whether the 41 
proposals covered the full range of studies meriting 
funding consideration. For example, a number of the 
proposals noted that the nature and magnitude of the 
incidental take problem were not well documented. 
However, only one of the 41 proposals was for a 
study to better document incidental take levels. In 
this context, the Commission noted that there were no 
proposals to (1) improve the regional marine mammal 
stranding networks; (2) determine whether data 
obtained by the stranding networks might provide a 
useful indicator of, and means for determining and 
monitoring, the species and numbers of marine 
mammals being caught and killed in fisheries in 
different areas; (3) determine what fisheries and 
fishing gear are responsible for the scars seen on 
many of the right whales in the northwest Atlantic!. or 
(4) determine where, how, and how many Hawanan 
monk seals are being caught and killed or injured in 
longline fisheries off the northwest Hawaiian Islands. 

Finally, the Commission noted that the wide 
variety of proposals, many dealing with issues not 
clearly related to the incidental take problem, s.ugge.st
ed that the various Regional Offices and Flshenes 
Science Centers and the National Marine Mammal 
Laboratory either were not provided clear guidance 
concerning the kinds of research that would be sup
ported or chose to ignore that guidance. The Com
mission also noted that the general solicitation of 
proposals appeared to be intended to foster competi
tion for funding rather than development of a directed, 
goal-oriented research program. Towards this e~d, 

the Commission recommended that the Service 
organize and hold a workshop or a series of regional 
workshops to find out what fishermen, fisheries 
groups, environmental groups, state agencies, and 
non-governmental scientists believe are the most 
critical information gaps and how they might best be 
resolved. 

At the end of 1993 the Commission had not yet 
been advised as to which of the proposals had been 
funded and at what levels. 

Since the mid-1970s there have been alarming 
decreases in populations of northern fur seals, Steller 
sea lions, harbor seals, and several species of fish
eating seabirds in parts of the Bering Sea and Gulf of 
Alaska (see Chapter III for details). The cause or 
causes of the declines have not been documented. 
The most likely cause of the Steller sea lion and 
harbor seal declines, and perhaps declines of other 
species as well, is decreased food availability. This 
could be due to over-harvesting of important prey 
species (e.g., walleye pollock) andlor natural or 
human-caused environmental changes affecting the 
distribution, abundance, or productivity of pollock or 
other important prey species. Other possible causes 
or contributing factors include entanglement in lost 
and discarded fishing gear; incidental take in driftnet, 
trawl, and other fisheries; naturally occurring 
diseases' intentional shooting; and environmental 
pollutio~. The same factors may not be responsible 
or equally responsible for all of the declines. 

As noted in previous annual reports, the Marine 
Mammal Commission and the National Marine 
Fisheries Service jointly sponsored a workshop in 
December 1990 to (1) identify critical uncertainties 
concerning the causes of and the possible relationships 
among the observed population declines, (2) describe 
the research that would be required to resolve the 
uncertainties, and (3) determine how to improve 
research planning and resource management in both 
the Bering Sea and the Gulf of Alaska. The workshop 
report (see Appendix B, Swartzman ~d f.l0fm.an 
1991) was provided to the National Manne Flshenes 
Service, the Fish and Wildlife Service, and the 
National Science Foundation on 25 July 1991. 

In its letter transmitting the report to the National 
Marine Fisheries Service, the Commission noted, 
among other things, that the workshop participants 
had recommended that: 

•	 a directory of existing data and data sources 
concerning the Bering Sea and Gulf of Alaska be 
developed and made readily available; 
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•	 an interactive computer-based system be developed 
to facilitate archiving, accessing, mapping, and 
integrating marine mammal, seabird, fish, fishery, 
environmental, and other data concerning the 
Bering Sea and Gulf of Alaska; 

•	 an interagency group be constituted to plan and 
coordinate U.S. research in the area; 

•	 an existing forum, such as the North Pacific 
Marine Science Organization (PICES) (see below), 
be used or a new forum be created to facilitate 
planning and coordinating international research 
and management programs in the area; and 

•	 a workshop be held to consider and provide advice 
on (a) thresholds below which exploitation of fish 
stocks should be prohibited to ensure maintenance 
of target, dependent, and associated species at 
optimum sustainable levels, and (b) guidelines and 
procedures for dealing with uncertainties concern
ing the status of and the numerical and functional 
relationships among exploited fish stocks and other 
components of the Bering Sea and Gulf of Alaska 
ecosystems. 

To begin carrying out these recommendations, the 
Commission recommended in its 25 July 1991 letter 
that the National Marine Fisheries Service give 
priority attention to developing a data directory and a 
more efficient system for archiving, accessing, and 
integrating data concerning the Bering Sea and the 
Gulf of Alaska. The Commission also recommended 
that the Service consult with the Fish and Wildlife 
Service, the Minerals Management Service, the 
National Science Foundation, the Alaska Department 
of Fish and Game, and other relevant organizations to 
determine if a common or otherwise interactive 
geographic information system might facilitate data 
access and analysis. To help make this determination, 
the Commission contracted for a study to describe 
(a) the types of marine mammal and related habitat, 
environmental, fisheries, and other data being collect
ed and held by various Federal and State of Alaska 
agencies, private institutions, and other organizations, 
(b) how those data are being archived and can be 
accessed, and (c) what geographic information sys
tems currently are being used. 

The contract report (see Appendix B, Hoover
Miller 1992) indicated, among other things, that a 
variety of geographic information systems are being 
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used to archive, map, and analyze a broad range of 
data with relevance to the conservation of marine 
mammals and other biota in the Bering Sea and Gulf 
of Alaska. It recommended that a meeting of appro
priate representatives of Federal and State agencies 
and other organizations with related research interests 
and management responsibilities be held to determine 
how data access and use might be improved. These 
include ways to better determine the types of marine 
mammal and related data being collected and main
tained by the various organizations and how those data 
can be accessed by others; to determine if the Arctic 
Environmental Data Directory maintained by the U.S. 
Geological Survey adequately describes, or can be 
modified to adequately describe, the kinds of marine 
mammal and related environmental data being collect
ed and maintained by various organizations; to ex
change information on the computer hardware and 
software being used to store, map, integrate, and 
analyze various types of data; and to assess the 
possible benefits and costs of developing a common or 
interactive geographic information system. 

The Commission forwarded the contract report to 
the National Marine Fisheries Service on 10 Decem
ber 1992. In its transmittal letter, the Commission 
recommended that the Service organize and convene 
the interagency review/planning meeting recommend
ed by the contractor. 

The Service responded to the Commission's 
recommendation by letter of 5 March 1993. The 
Service noted that because of funding constraints, it 
did not anticipate being able to organize and convene 
the meeting recommended by the Commission any 
time in the foreseeable future. 

The Commission continued and continues to 
believe that many existing data sets relevant to the 
conservation of marine mammals and their habitat in 
Alaska were and are not readily available and thus are 
not being utilized fully. Consequently, the Commis
sion, as discussed in Chapter X, provided support in 
1993 for a workshop as recommended in the contract 
report. 

The workshop is scheduled to be held in April 
1994. Representatives of the various Federal and 
State of Alaska agencies and private organizations 
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conducting potentially relevant research have been 
invited to participate in the workshop. The Connnis
sion, in consultation with its Connnittee of Scientific 
Advisors, will review the workshop report and make 
follow-up reconnnendations to the National Marine 
Fisheries Service and other Federal agencies as 
appropriate. 

The North Pacific Marine Science Organization 
(PICES) 

In December 1990 Canada, Japan, the People's 
Republic of China, the former Soviet Union, and the 
United States concluded the Convention for the North 
Pacific Marine Science Organization (PICES). The 
Convention is patterned after the Convention for the 
International Council for the Exploration of the Sea 
(ICES), concluded in 1964 to promote and encourage 
research and dissemination of information concerning 
the living resources and other aspects of the North 
Atlantic Ocean and adjacent seas. The term "PICES" 
is a formal part of the title of both the 1990 Conven
tion and the organization that it established. It is not 
an acronym. 

The PICES Convention entered into force in March 
1992. An organizational meeting of the Governing 
Council established by the Convention was held on 24 
March 1992. At that meeting, the Council elected a 
chairman, adopted rules of procedure, and agreed to 
establish a permanent secretariat at the Institute of 
Ocean Sciences in Sidney, British Columbia, Canada. 
The Council established four standing scientific 
committees to address issues related to biological 
oceanography, fisheries science, marine environmental 
quality, and physical oceanography and climate. 

The first regular meeting of the Governing Council 
and the organizational meetings of the standing 
scientific committees were held in Victoria, British 
Columbia, on 12-17 October 1992. At that meeting, 
the Council appointed an executive secretary and 
established six working groups to provide advice on 
(1) the Okhotsk Sea and Oyashio region, (2) assess
ment methodology for marine pollution, (3) the 
dynamics of small pelagic species in coastal ecosys
tems, (4) data collection and quality control, (5) the 
Bering Sea, and (6) the sub-Arctic gyre. 
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The second annual meetings of the Governing 
Council and the standing scientific committees were 
held in Seattle, Washington, on 25-30 October 1993. 
Participants included representatives from several 
other scientific organizations, as well as representa
tives from the United States, Canada, Japan, the 
People's Republic of China, Russia, and the Republic 
of Korea. Priority scientific issues identified at the 
meeting included the need to better understand ocean 
variability and its effects on living marine resources, 
and the sources, fates, and effects of radionuclides, 
plastics, and chemical pollutants. Also identified as 
issues of concern are the increasing incidence of toxic 
algal blooms and the need to understand and be able 
to predict when such blooms are likely to occur. 

The next meetings of the Governing Council and 
standing scientific connnittees will be held in Nemuro, 
Japan, on 15-24 October 1994. 

North Pacific Universities 
Marine Mammal Research Consortium 

The continued decline of Steller sea lions and other 
marine mammals in the Gulf of Alaska and eastern 
Bering Sea could result in restrictions on connnercial 
fishing in these areas. Recognizing this, representa
tives of several major North Pacific fisheries initiated 
efforts in 1992 to develop and seek funding for an 
independent, non-governmental research program to 
investigate the relationship between connnercial 
fisheries and the observed marine mammal population 
declines. This led to formation of the North Pacific 
Universities Marine Mammal Research Consortium. 
Members include the University of Alaska, University 
of British Columbia, University of Washington, and 
Oregon State University. The program is adminis
tered through the University of British Columbia. 

The purpose of the Consortium is to design and 
conduct a program of research on North Pacific 
marine mammals that will address issues relevant to 
fisheries management and complement work being 
done by government agencies. Funding is expected to 
come primarily from the fishing industry. In 1993 the 
North Pacific Marine Science Foundation was formed 
to solicit and manage funds. Program design and 
oversight are handled by the Research and Manage
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ment Committees, both of which include representa

tives of the universities, the relevant Federal and State
 
of Alaska agencies, and commercial fisheries groups.
 

As noted in Chapter X, the Commission provided
 
funding in 1993 to help pay the cost of coordinating
 
and implementing the Consortium's research program.
 
The five-year research plan was completed and made
 
available in January 1993.
 

[Copies of the research plan can be obtainedfrom P. 
A. Larkin, Ph.D., Chairman, North Pacific Universi
ties Marine Mammal Research Consortium, Fisheries 
Center, University of British Columbia, Vancouver, 
B.C., Canada V6T 17A.] 

Ten projects, most dealing with aspects of the 
physiology, behavior, diet, and feeding habits of 
Steller sea lions, were initiated in 1993. Funding for 
the program was provided by 54 separate entities, 
including several Alaska banks and local communities, 
as well as fisheries groups and individual boat owners. 
Funding to continue the program in 1994 has been 
requested from Federal, state, and private organiza
tions in Canada as well as the United States. 

The Research Committee met in Vancouver, 
British Columbia, in December 1993 to review the 
results of work done in 1993 and to develop plans for 
work proposed for 1994. The Management Commit
tee is scheduled to meet in January 1994 to review 
and approve the proposed 1994 work plan. 

National Academy of Sciences Study 

As noted above, the cause or causes of the marine 
manunal and seabird declines in the Bering Sea and 
Gulf of Alaska are uncertain. A workshop held by 
the Alaska Sea Grant College Program in March 1991 
concluded that the declines probably were food
related. However, participants were unable to deter
mine whether the probable decline in food availability 
was due to commercial fisheries, natural variation, or 
both. 

[The workshop report, published in 1993, is available 
from the Alaska Sea Grant College Program, Univer
sity ofAlaska, Fairbanks. It is entitled: "Is It Food? 
Addressing Marine Mammal and Sea Bird Declines. "] 
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Because of the uncertainty concerning the cause or 
causes of the apparent decline in food availability, 
opinions differ as to whether it is appropriate to 
restrict fisheries before the causes of the decline have 
been determined. There also are conflicting views as 
to how the uncertainties might be resolved. As noted 
in the Marine Mammal Commission's previous annual 
report, the Department of State provided funds in 
1992 to the National Academy of Sciences' Polar 
Research Board for a comprehensive review and 
evaluation of information concerning the Bering Sea 
ecosystem. To conduct the review, the Polar Re
search Board constituted a special committee including 
experts in oceanography, fisheries biology and man
agement, marine mammals, seabirds, socioeconomics, 
and marine policy. 

The Committee met three times in 1993. In June, 
it met in Washington, D.C., to organize its program 
of work and to seek information and views from 
relevant government and non-government organiza
tions. During this meeting, a Marine Mammal 
Commission representative provided and reviewed 
Commission-sponsored reports bearing upon the 
conservation of marine mammals and their habitat in 
the Bering Sea and Gulf of Alaska. 

In September and December 1993 the Committee 
met in Anchorage, Alaska, and Seattle, Washington, 
respectively. At these meetings, the Committee 
sought information and views from fishermen, Alaska 
Natives, and scientists from a broad range of disci
plines and institutions including the University of 
Alaska, the University of Washington, the National 
Marine Fisheries Service, and the Alaska Department 
of Fish and Game. The Committee is scheduled to 
meet again in Washington on 22-24 March 1994, and 
its report is expected to be completed in late summer 
or early fall. 

The Marine Mammal Commission believes that the 
Committee's report will provide a thorough and 
objective assessment of the factors possibly responsi
ble for the observed changes in marine mammals, 
seabirds, and other components of the Bering Sea 
ecosystem. Further, the Commission expects that the 
report will identify the research and management 
actions necessary to resolve the most critical uncer
tainties. It is hoped that the report also will describe 
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and provide assessments of possible alternative re
gimes for managing commercial fisheries, offshore oil 
and gas development, and other activities in the 
Bering Sea. 

The Tuna-Dolphin Issue 

For reasons not fully understood, schools of large 
yellowfin tuna (those greater than 25 kilograms) tend 
to associate with dolphin schools in the eastern 
tropical Pacific Ocean, an area of more than five 
million square miles stretching from southern Califor
nia to Chile and westward to Hawaii. In the late 
1950s U.S. fishermen began to exploit this association 
by deploying large purse seine nets around the more 
readily observed dolphin schools to catch the tuna 
swimming below. Despite efforts by the fishermen to 
release the encircled dolphins, some become trapped 
in the nets and drown. As discussed below, efforts to 
reduce the incidental mortality of dolphins in this 
fishery have been a primary focus of the Marine 
Mammal Protection Act since it was enacted in 1972. 

Background 

At its peak in the mid-1970s aU.S. fleet of more 
than 150 vessels accounted for nearly 70 percent of 
the fishing capacity in the eastern tropical Pacific tuna 
fishery. In the late 1970s and early 1980s, the U.S. 
fleet declined and the number of foreign vessels 
participating in the fishery grew. As discussed in 
previous annual reports, by 1990 only 30 U.S. tuna 
vessels remained in the fishery, accounting for less 
than one-third of the total fleet capacity. 

On 12 April 1990 the three largest U.S. tuna 
canners announced that they would no longer purchase 
tuna caught in association with dolphins. In response, 
there has been a further decline in U.S. purse seine 
vessels fishing in the eastern tropical Pacific. During 
1993 ten U.S. vessels fished for tuna in the eastern 
tropical Pacific, and of these only three fished for 
tuna by setting on dolphins. 

Despite the decline of the U.S. tuna purse seine 
fleet, the United States remains an important market 
for tuna caught in the eastern tropical Pacific. Prior 

to the announcement by U.S. canners of their "dol
phin-safe" purchasing policy, about 44 percent of tuna 
caught in the eastern tropical Pacific was sold in the 
United States, about 30 percent in Latin America, 
about 20 percent in western Europe, and about 5 
percent in Asia. Since adoption of the dolphin-safe 
policy in April 1990, the U.S. market for eastern 
tropical Pacific tuna has declined. 

The decline of the U.S. fleet in the 1970s and 
1980s has been offset in large part by growth of 
foreign fleets in the area. The Mexican fleet in
creased by nearly 50 percent during the 1980s to 
become the primary participant in the fishery. Of the 
98 large purse seine vessels fishing for tuna in the 
eastern tropical Pacific during 1993, 43 were of 
Mexican registry. The Venezuelan fleet more than 
tripled in size during the 1980s and now has 22 
vessels participating in the fishery. The other major 
participants in the eastern tropical Pacific tuna fishery 
are Vanuatu, with 11 vessels, and Ecuador, with 9 
vessels. Ecuador's vessels, however, currently do not 
fish for tuna by setting on dolphins. 

Shifts have also occurred in the amount and species 
of tuna being caught in the eastern tropical Pacific. 
Between 1989 and 1992 the annual catch of yellowfin 
tuna in the fishery declined from almost 320,000 short 
tons to about 261,000 short tons. The catch for 1993 
is likely to be less than 240,000 short tons. Declining 
catches of yellowfin tuna have been offset somewhat 
the past two years by an increased harvest of skipjack 
tuna, the primary tuna species caught using dolphin
safe fishing methods. 

A parallel shift also has occurred in the tuna 
canning industry. During the early years of the 
fishery, most of the tuna canning industry was 
operated by U.S. companies. In the 1960s, 12 tuna 
canneries were in operation in southern California, 
and others were located on both coasts of the United 
States, two were operating in American Samoa, and 
two in Puerto Rico. Today only two canneries, both 
in southern California, remain in operation in the 
United States. Three canneries are operating in 
Puerto Rico and two in American Samoa. The 
country with the most dramatic increase in canned 
tuna production during the past decade is Thailand, 
which began canning tuna in the early 1980s and now 
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is one of the world's largest producers. Other nations 
that substantially increased canned tuna production 
during the 1980s and early 1990s are Italy, France, 
Mexico, the Philippines, Cote d'Ivoire, and Indonesia. 

As the eastern tropical Pacific tuna fishery shifted 
to foreign control, so did the problem of incidental 
dolphin mortality. Recognizing this, Congress amend
ed the Marine Manunal Protection Act in 1984 to 
require that foreign nations exporting yellowfin tuna 
to the United States adopt dolphin-saving programs 
equivalent to the U.S. program and achieve an inci
dental mortality rate comparable to that of the U.S. 
fleet. The Act was further amended in 1988 to 
specify what would constitute an acceptable foreign 
program and a comparable mortality rate. Recent 
efforts, including enactment of the International 
Dolphin Conservation Act of 1992, have focused on 
ways to eliminate rather than merely reduce incidental 
dolphin mortality. 

The United States Tnna-Dolphin Program 

Domestic Program - The Marine Manunal 
Protection Act established a moratorium on the taking 
and importation of marine manunals, subject to 
certain exceptions. One exception authorizes the 
issuance of regulations and permits allowing the 
taking of non-depleted marine manunals incidental to 
commercial fishing operations. Under this provision, 
regulations and general permits authorizing the take of 
dolphins in the eastern tropical Pacific yellowfin tuna 
fishery were issued by the National Marine Fisheries 
Service to the American Tunaboat Association in 
1974, 1976, 1977, and 1980. Those permits gradual
ly reduced the allowable level of dolphin mortality by 
the U.S. fleet. The original permit did not specify a 
dolphin quota and was later invalidated for this and 
other shortcomings. The permit was amended in 
1976, establishing an annual quota of 78,000 dol
phins. The 1977 permit established quotas for the 
next three years, ratcheting down the allowable 
dolphin mortality from 52,000 in 1978 to 31,510 in 
1980. 

In 1980 the Service promulgated regulations 
establishing annual quotas for individual dolphin 
stocks determined to be at optimum sustainable 
population levels and setting a total annual allowable 

take for U.S. fishermen of 20,500 dolphins for the 
years 1981-1985. A five-year general permit autho
rizing the take of dolphins in compliance with those 
regulations was issued to the American Tunaboat 
Association. In 1984 the Marine Manunal Protection 
Act was amended, legislatively extending for an 
indefinite period the annual quotas, the regulations, 
and the general permit and adding quotas for eastern 
spinner and coastal spotted dolphins, two stocks not 
included in the 1980 permit. 

The terms of the general permit were further 
modified by amendments to the Marine Manunal 
Protection Act in 1988 and 1992. The 1988 amend
ments placed restrictions on U.S. vessels making sets 
that extend more than 30 minutes after sundown; 
required that U.S. vessels carry an observer on every 
fishing trip unless, for reasons beyond the control of 
the Secretary of Commerce, an observer is not avail
able; banned the use of explosives by U.S. fishermen 
to herd dolphins; and established performance stan
dards designed to maintain the diligence and improve 
the proficiency of vessel operators. Implementation 
of the 1988 amendments was completed on 2 Decem
ber 1993 when the National Marine Fisheries Service 
published final rules to replace interim rules regarding 
sundown sets, experimental fishing permits, and the 
use of explosive devices to herd dolphins. Past 
actions to implement these provisions are discussed in 
previous annual reports. 

The International Dolphin Conservation Act of 
1992 further amended the general permit held by the 
American Tunaboat Association on behalf of U.S. 
tuna fishermen. Recognizing that the number of U.S. 
vessels fishing for tuna by setting on dolphins had 
greatly declined since the permit was originally issued 
in 1980, Congress reduced the 1992 quota for total 
dolphin mortalities by the U.S. fleet, including those 
resulting from research, to 1,000. The quota for the 
period between 1 January 1993 and 1 March 1994 
was set at 800. In addition, the permit was amended 
to prohibit purse seine nets from being deployed to 
encircle any school of dolphins in which any eastern 
spinner dolphin or coastal spotted dolphin is observed 
prior to release of the net skiff. Also, if any major 
tuna fishing nation commits to an international mora
torium on setting on marine manunals to catch tuna, 
the American Tunaboat Association's permit will 
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expire on 1 March 1994. If no major tuna fishing 
nation commits to such a moratorium, the permit will 
continue in effect until 31 December 1999, but with 
the additional requirement that incidental dolphin 
mortality be reduced by statistically significant 
amounts each year. As noted below, dolphin mortali
ty for the U.S. fleet was 115 during 1993. Thus, 
even if no major tuna fishing nation commits to the 
moratorium, the U.S. quota will be less than 115 
dolphins during 1994 and subsequent years. At the 
end of 1993 no tuna fishing nation had committed to 
the moratorium. 

Interim regulations incorporating the new dolphin 
quotas and the prohibition on setting on schools with 
eastern spinner and coastal spotted dolphins were 
published by the National Marine Fisheries Service on 
19 May 1993. Those regulations also set forth 
procedures and requirements for U. S. vessels to 
obtain a vessel-specific dolphin mortality limit under 
a multinational quota system established in 1992. The 
multinational program is described below in the 
discussion of the Inter-American Tropical Tuna 
Commission. Under the regulations, any purse seiner 
that intentionally sets on dolphins after its dolphin 
mortality limit has been reached will be ineligible to 
obtain a dolphin mortality limit the succeeding year. 
It may also be subject to additional sanctions under 
the multinational program. 

The International Dolphin Conservation Act of 
1992 also placed new restrictions on the sale of tuna 
in the United States. After 1 June 1994, regardless of 
whether the moratorium on dolphin sets is implement
ed, it will be uniawful to sell, purchase, offer for sale, 
transport, or ship any tuna or tuna product in the 
United States that is not dolphin-safe. 

The U.S. tuna-dolphin program also includes a 
significant research component. Past efforts, which 
focused on monitoring the status of dolphin stocks in 
the eastern tropical Pacific Ocean, are discussed in 
previous annual reports. More recently, researchers 
have concentrated on identifying alternative fishing 
methods that would reduce or eliminate dolphin 
mortality. The National Oceanic and Atmospheric 
Administration Authorization Act of 1992 authorized 
$1 million for each of fiscal years 1992 and 1993 for 
the development of dolphin-safe methods of locating 

112 

and catching yellowfin tuna. The Act directed the 
National Marine Fisheries Service, in cooperation 
with the Inter-American Tropical Tuna Commission, 
to publish, for public comment, a program plan to 
provide for: 

"(1) cooperative research to improve understanding 
of the behavioral association of dolphins and 
yellowfin tuna in the eastern tropical Pacific 
Ocean; 

"(2) development, testing, and implementation of 
new methods of locating and catching yellowfin 
tuna without the incidental taking of dolphins; and 

"(3) appropriate measures to ensure program 
participation and sharing of associated costs by 
each foreign government that conducts, or autho
rizes its nationals to conduct, yellowfin tuna 
fishing in the eastern tropical Pacific Ocean." 

A Federal Register notice published by the Nation
al Marine Fisheries Service on 1 June 1993 described 
research activities conducted in 1992 and proposed 
additional research activities for 1993. In 1992 the 
Service funded four specific studies: the use of 
LIDAR (light detecting and ranging) devices for 
locating schools of tuna; an evaluation of the potential 
for using environmental factors for predicting the 
abundance, catchabiIity, and distribution of large 
yellowfin tuna; simultaneous tracking of dolphin and 
tuna schools to determine if there are times when the 
tuna can be caught without encircling the dolphins; 
and research into the food habits of tunas and dol
phins. The last three studies were conducted jointly 
with the Inter-American Tropical Tuna Commission. 

For 1993 the Service proposed to continue its 1992 
studies and to co-sponsor with the Tuna Commission 
a workshop on the development of technical innova
tions, investigate behavior of dolphins and associated 
tuna using sonic and radiotags, and support research 
into the use of fish-aggregating devices for attracting 
and holding schools of tuna. Other research involving 
alternative gear and fishing methods being investigated 
by the Tuna Commission include the use of acoustic 
or other stimuli to separate tuna and associated 
dolphins prior to encirclement and the use of paired 
trawls to capture tuna without encircling dolphins. In 
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addition, the Tuna Commission is investigating 
possible improvements in existing fishing methods that 
may reduce dolphin mortality, e.g., the use of a 
Freitas panel, alternative net and cable materials, jet 
boats, and remotely operated vessels. 

Comparability of Foreign Programs - The 
second major element of the U.S. tuna-dolphin 
program sets standards for foreign nations that export 
tuna to the United States. As noted above, the 
proportion of foreign vessels participating in the 
eastern tropical Pacific tuna fishery began to increase 
in the late 1970s and early 1980s, while U.S. partici
pation in the fishery declined. As a result, the reduc
tion of dolphin mortality that had been achieved by 
the U.S. fleet began to be offset by the increased level 
of take by foreign vessels. In response, the Marine 
Mammal Protection Act was amended in 1984 to 
require that each nation exporting tuna to this country 
provide documentary evidence that it had adopted a 
program comparable to that of the United States and 
that the average rate of incidental take by its fleet was 
comparable to that of the U.S. fleet. Failure to show 
that these requirements had been met would result in 
a ban on the import of tuna and tuna products from 
the nation involved. 

Dissatisfied with the Service's implementation of 
these requirements, Congress further amended the Act 
in 1988 to provide more specific guidance as to when 
foreign tuna-dolphin programs would be considered 
comparable to the U.S. program and to force timely 
implementation. The amendments required that, to be 
found comparable, a foreign program must include 
(1) by the beginning of the 1990 fishing season, 
prohibitions on encircling pure schools of certain 
marine mammals, conducting sundown sets, and such 
other activities as are applicable to U.S. vessels; 
(2) monitoring by observers from the Inter-American 
Tropical Tuna Commission or an equivalent interna
tional program; and (3) observer coverage equal to 
that for U.S. vessels unless an alternative observer 
program with lesser coverage is determined to provide 
sufficiently reliable documentation of the nation's 
incidental take rate. In addition, the average inciden
tal take rate for a foreign fleet could be no more than 
twice that of the U.S. fleet by the end of the 1989 
season and no more than 1.25 times the U.S. rate by 
the end of the 1990 and subsequent seasons. 

Limitations were also placed on the take of coastal 
spotted and eastern spinner dolphins. Beginning in 
1989 eastern spinner dolphins could not account for 
more than 15 percent of the nation's total take and 
coastal spotted dolphins could not exceed 2 percent. 

Actions taken by the Service to implement these 
requirements, litigation challenging that implementa
tion, and resulting embargoes of yellowfin tuna and 
tuna products are discussed in previous annual re
ports. One result of the court rulings was a shift in 
the schedule for making comparability findings. To 
enable it to make comparability findings by the 
beginning of each calendar year, when tuna embar
goes would otherwise go into effect, the Service 
amended its regulations so that mortality rate compa
rability findings would be based on data from a 
fishing year running 1 October to 30 September, 
rather than on calendar year data. However, as 
required by the Act, findings regarding the percentage 
take of eastern spinner and coastal spotted dolphins 
continue to be made on a calendar year basis. 

As noted above, before a foreign program may be 
found comparable to the U.S. program, the Secretary 
must determine that its tuna fishing operations are 
monitored by the Inter-American Tropical Tuna 
Commission observer program or an equivalent 
international program in which the United States 
participates, and that observer coverage is equal to 
that for U.S. vessels. Since January 1989 the United 
States has achieved 100 percent observer coverage. 
While foreign fleets were allowed to have lesser 
observer coverage in previous years, in order to be 
found comparable to the U.S. program, foreign fleets 
must achieve 100 percent observer coverage during 
1993 and subsequent fishing seasons. Observer 
coverage provided by the Inter-American Tropical 
Tuna Commission since 1987 for the principal foreign 
fleets operating in the eastern tropical Pacific is 
provided in Table 8. With the exception of Mexico, 
these nations all attained 100 percent observer cover
age for 1993 under the Tuna Commission program. 
However, Mexico, in addition to participating in that 
program, established a national observer program in 
1991 with assistance from the National Marine Fisher
ies Service. While Mexican vessels carried Inter
American Tropical Tuna Commission observers on 
only about half of their trips during 1993, Mexican 
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Table 8. Observer coverage of foreign tuna fleets by Inter-American Tropical Tuna Commission 
observers, 1987-19931 

1987 1988 1989 1990 1991 1992 1993 

Colombia 0.0 0.0 0.0 0.0 20.0 80.0 100.0 

Ecnador 9.5 35.9 34.6 48.3 100.0 100.0 100.0 

Mexico 26.8 38.4 35.4 37.6 35.2 36.82 51.92 

Panama 12.3 30.0 43.5 47.6 100.0 100.0 100.0 

Vanuatu 31.8 30.0 35.4 52.2 94.4 98.3 100.0 

Venezuela 21.8 31.3 35.2 37.1 47.9 100.0 100.0 
1 Data provided by the National Marine Fisheries Service and the Inter-American Tropical Tuna Commission. 
2 Only trips with Inter-American Tropical Tuna Commission observers are counted in this figure. Observers were placed on Mexican 

vessels for all other trips under Mexico's national program. 

Service. While Mexican vessels carried Inter-Ameri
can Tropical Tuna Commission observers on only 
about half of their trips during 1993, Mexican observ
ers provided coverage for all other trips. Thus, when 
the two programs are considered together, Mexico 
also achieved 100 percent observer coverage in 1993. 

In an effort to eliminate rather than merely reduce 
incidental dolphin mortality, Congress passed the 
International Dolphin Conservation Act of 1992. The 
Act calls on the Secretary of State, in consultation 
with the Secretary of Commerce, to enter into interna
tional agreements to establish a global moratorium of 
at least five years duration on harvesting tuna by 
setting purse seine nets on marine mammals. The 
moratorium would take effect on 1 March 1994, but 
would be binding on the United States only if a major 
tuna harvesting nation (one with 20 or more active 
purse seine vessels in its tuna fleet) commits to the 
moratorium. Such agreements must provide for an 
international research program to develop methods of 
catching large yellowfin tuna without setting nets on 
dolphins or other marine mammals, or if marine 
mammal sets are made, without any incidental mortal
ity. Parties to these agreements must take all neces
sary and appropriate steps to ensure compliance with 
the moratorium. Countries that commit to the mora
torium but do not meet their commitments would be 
subject to an embargo of yellowfin tuna and other fish 
and fish products. 

A tuna fishing nation that formally commits to the 
moratorium on harvesting tuna by setting on marine 
mammals effective 1 March 1994 and meets other 
applicable requirements would not be subject to an 
embargo of its tuna even if it did not meet the compa
rability requirements that would otherwise apply under 
section 101(a)(2) of the Marine Mammal Protection 
Act. To date, however, no tuna fishing nation has 
agreed to the global moratorium. 

Intermediary Nations - The 1988 Marine Mam
mal Protection Act amendments also restricted tuna 
imports from third-party nations seeking to ship 
yellowfin tuna to the United States. An intermediary 
nation must certify and provide reasonable proof that 
it has acted to prohibit the importation of tuna from 
any country banned from directly exporting tuna to 
the United States. Intermediary nations have 60 days 
following the imposition of a U.S. import ban to 
implement a similar prohibition on tuna imports from 
the embargoed harvesting nation. Failure to adopt a 
parallel import ban within six months requires certi
fication of the intermediary nation under the Pelly 
Amendment to the Fishermen's Protective Act and 
may result in restrictions on imports of some or all 
fish products from that nation. 

Under regulations issued by the National Marine 
Fisheries Service in 1990, intermediary nations were 
not required to implement a ban on tuna imports from 
a country embargoed by the United States if the 
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Service were satisfied that the intermediary nation 
imports tuna products only from sources other than 
the embargoed country. The regulations also speci
fied that an intermediary nation embargo would only 
apply to yellowfin tuna and tuna products harvested in 
the eastern tropical Pacific by a fishing nation subject 
to a primary embargo. 

As discussed below, Earth Island Institute success
fully challenged the Service's interpretation of the 
applicability and breadth of the tuna embargoes 
required under the Marine Mammal Protection Act's 
intermediary nation provision. The court ruled that a 
secondary embargo must be imposed unless the 
intermediary nation has acted to prohibit the importa
tion of yellowfin tuna subject to a primary embargo 
by the United States. It also found that intermediary 
nation embargoes apply to all yellowfin tuna from the 
intermediary nation regardless of where or how the 
tuna were harvested. 

Congress further addressed the question of interme
diary nations in two pieces of legislation enacted in 
1992. Both the International Dolphin Conservation 
Act of 1992 and the High Seas Driftnet Enforcement 
Act statutorily defined the term "intermediary nation." 
The High Seas Driftnet Enforcement Act also amend
ed the substantive provisions of the Marine Mammal 
Protection Act regarding intermediary nations. Under 
those amendments only those nations that import 
yellowfin tuna and tuna products from harvesting 
nations subject to an embargo on direct exports to the 
United States are considered to be intermediary 
nations. In addition, any nation that certifies and 
provides reasonable proof that it has not imported tuna 
from an embargoed harvesting nation within the 
previous six months is not subject to a secondary 
embargo. 

Regardless of whether it is a harvesting nation or 
an intermediary nation, any nation from which tuna 
has been embargoed for six months is to be certified 
by the Secretary of Commerce and may face addition
al sanctions under the Pelly Amendment. While both 
harvesting nations and intermediary nations have been 
certified, no sanctions on other fish products have 
been imposed. 

Effectiveness ofthe U.S. Tuna-Dolphin Program 
- Since 1989 when the impact of the 1988 amend
ments to the Marine Mammal Protection Act began to 
be felt, dolphin mortality incidental to the eastern 
tropical Pacific tuna fishery has declined dramatically. 
These declines are attributable not only to implemen
tation of the U.S. program, but to the 1990 decision 
of U.S. tuna canners to stop purchasing tuna caught in 
association with dolphins and multinational efforts 
taken by the Inter-American Tropical Tuna Commis
sion to reduce incidental take. Multinational efforts, 
including the adoption of dolphin mortality limits, are 
described in the Inter-American Tropical Tuna Com
mission discussion below. 

Estimates of the annual incidental kill of dolphins 
by the U.S. and foreign tuna purse seine fleets in the 
eastern tropical Pacific since passage of the Marine 
Mammal Protection Act are provided in Table 9. Al
though these are the best available mortality estimates, 
it should be recognized that the earlier estimates may 
not be accurate. Substantial observer coverage of the 
U.S fleet did not begin until 1976 and coverage 
remained below 50 percent until 1987. There were 
very few observers in the non-U.S. fleet prior to 
1986, the first year that observer coverage approached 
25 percent. While there are reports of marine mam
mal sets being made to catch tuna in areas other than 
the eastern tropical Pacific Ocean, available data 
suggest that the frequency of these sets is low. How
ever, data from the Philippine purse seine fishery and 
gillnet fisheries in Cote d'Ivoire, Sri Lanka, and the 
Bay of Biscay indicate that the mortality rate of 
dolphins per ton of tuna caught in other areas is be
tween 7 and 17 times higher than in the eastern 
tropical Pacific. 

More detailed data for the last six fishing seasons 
are provided in Table 10. In addition to annual 
dolphin mortality data, information on mortality rates, 
fishing effort, and observer coverage is presented. 
Complete 1993 data are not yet available, but where 
possible, estimates based on partial-year data are 
provided. 
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Table 9.	 Estimated incidental kill of dolphins in 
the tuna purse seine fishery in the 
eastern tropical Pacific Ocean, 1972
1993' 

Year U.S. Vessels Non-U.S.Vessels 

1972 368,600 55,078 
1973 206,697 58,276 
1974 147,437 27,245 
1975 166,645 27,812 
1976 108,740 19,482 
1977 25,452 25,901 
1978 19,366 11,147 
1979 17,938	 3,488 
1980 15,305 16,665 
1981 18,780 17,199 
1982 23,267	 5,837 
1983 8,513	 4,980 
1984 17,732 22,980 
1985 19,205 39,642 
1986 20,692 112,482 
1987 13,992 85,185 
1988 19,712 61,881 
1989 12,643 84,403 
1990 5,083 47,448 
1991	 1002 26,290 
1992	 439 15,111 
1993	 115 -3,900' 

These estimates, based on kill per set and fishing effort data 
are provided by the National Marine Fisheries Service and th~ 
Inter-American Tropical Tuna Commission. They include 
some, but not all, seriously injured animals released alive. 

2 Preliminary estimate. 

Dolphin mortality for both the U.S. and foreign 
fleets has declined every year since 1989. Total 
dolphin mortality for 1993, estimated to be approxi
mately 4,000 dolphins, was the lowest since the 
inception of the fishery. This represents about a 96 
percent reduction in incidental dolphin mortality over 
the past four years. 

During calendar year 1993 dolphin mortality for 
the U.S. fleet was 115 dolphins, well within the 14
month quota of 800 set by the International Dolphin 
Conservation Act of 1992. Reduction of dolphin 
mortality by the U.S. fleet has been a function of both 

improved performance and decreased fishing effort. 
Since April 1990 when U.S. canners adopted a 
dolphin-safe policy, the number of sets on dolphins by 
U.S. vessels has declined significantly. In 1993 the 
three U. S. purse seiners that fished by setting on 
dolphins made a total of 196 dolphin sets. Perfor
mance of the U.S. fleet, as measured by the average 
number of dolphins killed per set, has improved each 
year since 1988. The 1993 mortality rate was just 
over one-half dolphin per set, almost a 90 percent 
improvement since 1988 when more than five dol
phins were killed per set. 

Improvement in foreign fleet performance has been 
even more dramatic. In 1988 the kill per set rate of 
foreign fleets was more than 70 percent greater than 
that of the U.S. fleet. In 1993 the foreign fleet 
mortality rate for the first time was less than that for 
U.S. vessels. Since 1989, despite only modest 
declines in fishing effort, there has been more than a 
20-fold reduction in annual dolphin mortality attribut
able to foreign tuna fishing operations. Between 1992 
and 1993 foreign dolphin mortality was cut by about 
75 percent while the number of sets on dolphins 
declined only about 25 percent. 

Even though the performance of foreign fleets 
generally met and even exceeded that of the U.S. fleet 
during 1993, affirmative comparability findings are in 
effect for only three nations. Ecuador and Spain have 
met the U.S. comparability requirements by enacting 
and enforcing laws prohibiting their vessels from 
making dolphin sets. However, tuna from Spain 
remains embargoed under the Marine Mammal 
Protection Act's intermediary nation provision. 

Vanuatu is the only nation whose fleet fishes for 
tuna by setting on dolphins that has demonstrated 
comparability with the U.S. tuna-dolphin program. 
Vanuatu received an affirmative finding based on its 
1992 performance and is likely to meet the compara
bility requirements again for 1993. For fishing year 
1993 (1 October 1992-30 September 1993), vessels 
from Vanuatu carried observers on 100 percent of 
their trips. The fleet achieved a mortality rate of 0.46 
dolphins per set, as compared to the U.S. rate of 
0.58. However, during fishing year 1993, coastal 
spotted dolphins accounted for 6.15 percent of the 
dolphin mortality resulting from Vanuatu's tuna 
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Table 10. Estimated U.S. and foreign dolphin mortality, kills per set, sets on dolphins, and percent 
observer coverage, 1988-1993' 

1988 1989 1990 1991 1992 19932 

Dolphin Mortality 
U.S. 19,712 12,643 5,083 1,002 439 115 

Foreign 61,881 85,403 47,448 26,290 15,111 -3,900 
Total' 78,927 96,979 52,531 27,292 15,539 -4,000 

Kills per Set 
U.S. 5.28 3.60 2.75 2.49 0.66 0.58 

Foreign 9.17 9.34 5.41 2.90 1.56 -0.55 
Combined 7.51 7.71 4.97 2.88 1.50 -0.55 

Sets on Dolphins 
U.S. 3,766 3,435 1,845 430 689 196 

Foreign 6,749 9,145 8,770 9,052 9,672 -7,300 
Total 10,515 12,580 10,571 9,482 10,326 -7,500 

Observer Coverage' 
U.S. 53.2% 99.0% 100.0% 100.0% 100.0%' 100.0%' 

Foreign 35.3% 35.5% 40.1% 56.4% 68.2%' 76.1 %' 
Combined 40.4% 48.2% 48.8% 59.7% 65.5%7 73.1 %7 

Data for the U.S. fleet are provided by the National Marine Fisheries Service. Data for the foreign fleets are provided by the Inter
American Tropical Tuna Commission. 

2	 Figures for 1993 are preliminary estimates. 
3	 Estimates of total dolphin mortality are provided by the Inter-American Tropical Tuna Commission. It and the National Marine 

Fisheries Service use different methodologies to estimate dolphin mortalities and, as a result, estimated total mortality may not equal 
the sum of the estimated mortalities for the U.S. and foreign fleets. 

4	 Observer coverage levels are given for the percentage of trips observed. 
5	 Includes observers placed under the United States and the Inter-American Tropical Tuna Commission observer programs. 
6	 Estimates of observer coverage for the foreign fleet for 1991, 1992, and 1993 do not include observers placed under the national 

program of Mexico. International fleet coverage, including trips covered by the national programs of Mexico and the United States, 
was 100 percent in 1993. 

7	 Estimates of total observer coverage for 1992 and 1993 do not include observers placed under the national programs of Mexico 
or the United States. 

fishing operations in the eastern tropical Pacific. To 
be found comparable to the U.S. program, coastal 
spotted dolphin mortality may not exceed 2 percent. 
To overcome this deficiency, Vanuatu sought recon
sideration based upon data for the 12-month period 
from 1 December 1992 to 30 November 1993. 
During this period, Vanuatu's overall mortality rate 
was 0.34 dolphin per set and coastal spotted dolphins 
accounted for only 0.54 percent of the total mortality. 
One possible impediment to an affirmative compara
bility finding for Vanuatu is the general requirement 
that it adopt a program comparable to the U.S. 

program. As noted above, the International Dolphin 
Conservation Act of 1992 prohibited U.S. vessels 
from setting on school of dolphins in which eastern 
spinner and coastal spotted dolphins are observed. A 
foreign program, to be found comparable to the U.S. 
program, must contain a similar prohibition. 

At the end of 1993 intermediary nation embargoes 
were in effect against yellowfin tuna from Costa Rica, 
Italy, Japan, and Spain. 
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Status of Dolphin Stocks 

As discussed in previous annual reports, envi
ronmental groups petitioned the National Marine 
Fisheries Service in 1991 to have the eastern spinner 
dolphin (Stenella iongirostris orientalls) and the 
northern offshore stock of spotted dolphins (Stenella 
attenuata) designated as depleted under the Marine 
Manunal Protection Act and listed as threatened under 
the Endangered Species Act. The petitioners asserted 
that these actions were warranted because the stocks 
had been reduced substantially since the 1950s by the 
eastern tropical Pacific tuna fishery. 

Under the Marine Mammal Protection Act, any 
population that is below its maximum net productivity 
level, the lower bound of the optimum sustainable 
population range, is considered to be depleted. The 
National Marine Fisheries Service has determined that 
maximum net productivity in small cetaceans, such as 
these dolphin species, occurs at about 60 percent of 
carrying capacity. A threatened species is one "which 
is likely to become endangered in the foreseeable 
future throughout all or a significant portion of its 
range. " 

On 17 June 1992 the National Marine Fisheries 
Service published a proposed rule to designate the 
eastern spinner dolphin as depleted. The Service 
based the proposed determination in large part on data 
collected from population surveys it had conducted in 
the eastern tropical Pacific between 1986 and 1990. 
In its proposed rule, the Service compared its best 
estimate of the current population size from those 
surveys, 565,800, to the estimate of the pre-exploita
tion population size made in 1979, and determined the 
population to be at 33 percent of its carrying capacity, 
well below its maximum net productivity level. 

The Service published a proposed rule on 18 June 
1992 to designate the northern offshore spotted 
dolphin as depleted. The best estimate of the size of 
this dolphin population derived from the 1986-1990 
survey cruises, 1,651,600, was determined by the 
Service to be 27 percent of the 1979 estimate, or 
about 23 percent of its carrying capacity. 

The Marine Mammal Commission, in consultation 
with its Committee of Scientific Advisors, provided 

comments on the proposed depletion designations by 
letter of 28 August 1992. The Commission noted that 
the best available estimates of eastern spinner and 
northern offshore spotted dolphin abundance are those 
derived from the multi-year Monitoring of Porpoise 
Stocks (MOPS) surveys as revised following a No
vember 1991 workshop on the status of eastern 
tropical Pacific dolphin stocks. When the 1991 
estimate of eastern spinner abundance is compared 
with the best available estimate of its pre-exploitation 
stock size, it is clear that the eastern spinner dolphin 
is well below its probable maximum net productivity 
level (MNPL) and should be designated as depleted. 

While no pre-exploitation abundance estimate for 
the northern offshore spotted dolphin was provided in 
the proposed rule, the Commission found that the 
Service had made a credible case that this stock is also 
depleted. The proposed rule indicated that significant 
numbers of northern offshore spotted dolphins were 
killed incidental to the yellowfin tuna fishery during 
the 1960s and early 1970s. The high level of inciden
tal mortality during that period almost certainly caused 
a marked reduction in the abundance of the stock 
prior to 1975. Relative abundance estimates presented 
in the proposed rule indicated that the stock has de
clined considerably further since the mid-1970s and is, 
in all likelihood, below its maximum net productivity 
level. Nevertheless, the Commission recommended 
that the Service, in its final rule, discuss the likely 
magnitude of the stock's decline during the 1960s and 
1970s and provide the Service's best estimate of the 
stock's pre-exploitation abundance. 

In further support of the proposed depletion 
findings, the Commission noted that there is no reason 
to believe that the carrying capacity of the eastern 
tropical Pacific Ocean ecosystem has been reduced 
during the past three decades. Thus, it does not 
appear that the observed declines in these dolphin 
stocks are a result of environmental change. 

The Commission also recommended that the final 
rule discuss the possible consequences of the depletion 
designations and describe any actions the Service 
would take following issuance of the findings. In 
particular, the Commission noted that section 
115(b)(I) of the Marine Mammal Protection Act 
requires the Service to prepare a conservation plan for 
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any species or stock designated as depleted unless it 
determines that such a plan will not promote the 
conservation of the species or stock. The Commission 
asked that the Service declare its intent to prepare 
conservation plans for the eastern spinner and north
ern offshore spotted dolphins or to explain its ratio
nale for determining that such plans would not pro
mote the conservation of the stocks. 

The Commission also noted that many of the 
analyses presented in the proposed rules, including 
analysis of data from the dolphin monitoring surveys, 
have only recently become available. The Commis
sion therefore requested that the Service promptly 
review the available information for other dolphin 
stocks, particularly the northern stock of the common 
dolphin and the coastal stock of the spotted dolphin, 
and advise the Commission as to whether other 
depletion designations may be warranted. 

The Service on 26 August 1993 published a final 
rule designating the eastern spinner dolphin as deplet
ed. After reanalyzing the available data, the Service 
revised its best estimate of stock abundance to 
632,700 and concluded that the stock's relative 
abundance was approximately 44 percent of its 
historic size. The Service agreed with several com
ments submitted in response to the proposed rule that 
the stock had remained relatively stable between 1976 
and 1990. The Service noted, however, that this did 
not necessarily mean that the stock was within its 
optimum sustainable population range. Rather, it was 
consistent with the view that the stock had been 
depleted by mortality incidental to the tuna fishing 
operations during the 1960s and early 1970s from 
which it had not recovered. Further, the Service 
noted that the apparent stability of the stock at a level 
below its optimum sustainable level was likely due to 
the similarity of the stock's recruitment rate and the 
rate of fishery-related mortality and to the difficulty in 
detecting slow rates of population change. 

On 2 September 1992 the Service published a 
Federal Register notice presenting new information on 
the structure of spotted dolphin stocks in the eastern 
tropical Pacific Ocean. Based on recently published 
studies, the Service believed that the northern and 
southern offshore stocks of spotted dolphins should be 
reclassified into northeastern and western/southern 

offshore stocks. In light of this realignment of stocks, 
the Service reopened the comment period on the 
proposed depletion designation. 

A rule designating the northeastern offshore spotted 
dolphin as depleted was published by the National 
Marine Fisheries Service on 1 November 1993. The 
Service estimated that of the nearly 5 million dolphins 
killed between the inception of the purse seine tuna 
fishery in 1959 and the enactment of the Marine 
Mammal Protection Act in 1972, 3.4 million were 
offshore spotted dolphins. Using the reconfigured 
boundaries for the stocks of offshore spotted dolphins 
and the fact that there was no substantial movement of 
fishery into offshore waters prior to 1969, the Service 
determined that the majority of the estimated kill of 
offshore spotted dolphins prior to 1972 had been from 
the northeastern stock. As the U.S. tuna-dolphin 
program was implemented under the Marine Mammal 
Protection Act, estimated mortality of northeastern 
offshore spotted dolphins dropped from a pre-Act 
average of about 200,000 per year to about 40,000 
per year for the period between 1972 and 1976. The 
mortality of northeastern spotted dolphins declined 
significantly in subsequent years. Between 1977 and 
1984, annual mortality for this stock averaged about 
6,000 animals. As number of foreign vessels partici
pating in the fishery grew in the mid-1980s so did the 
mortality of northeastern offshore spotted dolphins. 
Mortality averaged about 32,000 per year between 
1985 and 1990. 

As noted above, the Service had estimated that the 
abundance of the northern offshore spotted dolphin 
was about 1.65 million individuals. When it reas
sessed its survey data for the newly defined northern 
offshore stock, the best estimate of abundance was 
730,900. Given that the estimated abundance for the 
northeastern offshore stock was less than half of that 
for the northern offshore stock and the fact that nearly 
all of the fishery-related mortality of offshore spotted 
dolphins during the years of the highest kill was from 
the northeastern stock, the Service concluded that the 
status of the northeastern offshore spotted dolphin was 
likely to be worse than that set forth in the proposed 
rule for the no longer valid northern offshore stock. 
Using the range of likely values for the maximum net 
recruitment rate for the population and the maximum 
net productivity level of the population relative to its 
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carrying capacity, the Service estimated the pre
exploitation size of the population and its relative 
abundance. Estimates of the pre-exploitation size of 
the northeastern offshore stock of spotted dolphins 
ranged from 2.57 to 3.83 million. Relative population 
size of the current population as compared to the pre
exploitation population size ranged from 0.19 to 0.28, 
but in all cases was far below the lower bound of the 
optimum sustainable population range. 

In the final rules designing the eastern spinner and 
northeastern offshore spotted dolphins as depleted, the 
Service declined to adopt the Commission's recom
mendations that it prepare conservation plans for these 
populations. The Service determined that, in light of 
all that had been and was being done to reduce 
dolphin mortality in the eastern tropical Pacific tuna 
fishery, conservation plans would not further promote 
the conservation of the stocks. 

With respect to the Commission's recommendation 
that the Service review the available information for 
other dolphin stocks to determine whether they may 
be depleted, no action has been taken. However, the 
Service, in its final rule designating the northeastern 
offshore stock of spotted dolphins as depleted, indicat
ed its intention to continue to examine data for the 
western/southern offshore stock of this species to 
determine whether a depletion designation might be 
warranted. 

As noted in the previous annual report, the Nation
al Marine Fisheries Service published a determination 
on 19 October 1992 that listing the eastern spinner 
dolphin under the Endangered Species Act as a 
threatened species was not warranted. The Service's 
determination was based primarily on population 
persistence analyses it had done. Given the current 
level of taking incidental to the tuna fishery, the 
Service determined that the population will remain 
viable in perpetuity. On 7 January 1993 the Service 
issued a finding that listing the northern offshore 
spotted dolphin as a threatened species was not 
warranted because, based upon the reassessment of the 
stock structure of this species, it no longer fit within 
the Endangered Species Act's definition of what 
constitutes a species. No action has been taken to 
consider the northeastern offshore stock of spotted 
dolphins for listing under the Endangered Species Act. 

Litigation Related to the Tuna-Dolphin Issue 

Earth Island Institute filed a lawsuit on 12 April 
1988 (Earth Island Institute v. Mosbacher), before 
enactment of the 1988 amendments to the Marine 
Manunal Protection Act, challenging several aspects 
of the National Marine Fisheries Service's tuna
dolphin program. The specifics of the plaintiffs' 
claims have continued to evolve along with the 
Service's program. Earlier rulings in the case focused 
on the observer requirements for both the U.S. and 
foreign fleets and the embargo provisions applicable 
to foreign nations that fish for tuna in the eastern 
tropical Pacific. These rulings are discussed in 
previous annual reports. 

In 1991 the plaintiffs challenged the Federal 
Government's implementation of the Marine Manunal 
Protection Act provisions regarding secondary embar
goes against tuna imports from intermediary nations. 
In a 10 January 1992 ruling, the district court found 
that the secondary embargo provisions require every 
intermediary nation to provide certification and 
reasonable proof that it has acted to prohibit the 
importation of the same products that are banned from 
direct export to the United States. Failure to meet 
these requirements subjects the nation to the statutory 
ban, which prohibits the importation of all yellowfin 
tuna and tuna products from that nation, not just those 
subject to the underlying embargo of tuna from the 
harvesting nation. Based on this interpretation, the 
court found that the Federal Government was not in 
compliance with the provisions of the Marine Mam
mal Protection Act. The court also ruled that, to 
overCome the secondary embargo, it is insufficient for 
an intermediary nation merely to demonstrate that it 
does not import, Or has discontinued importing, tuna 
subject to a primary embargo. Rather, the intermedi
ary nation must show that it has acted to prohibit the 
importation of the offending tuna and tuna products. 

The Federal Government appealed that ruling on 
25 February 1992, citing three grounds for its appeal. 
First, it argued that the district court lacked jurisdic
tion over plaintiffs' claims for imposition of an 
embargo against intermediary nations. The Govern
ment contended that exclusive jurisdiction over such 
claims rests with the Court of International Trade. 
Second, the Government asserted that the district 
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court erred in concluding that the scope of the second
ary embargoes applicable to intermediary nations is 
broader than the primary embargoes upon which they 
are based. Third, defendants claimed that the district 
court misconstrued the provisions of the Marine 
Manunal Protection Act when it ruled that intermedi
ary nations that do not import any yellowfin tuna or 
tuna products from embargoed nations are subject to 
the secondary embargo unless they formally acted to 
prohibit such imports. The appeal was argued before 
the Ninth Circuit Court of Appeals in August 1993. 
A decision on the appeal is expected early in 1994. 

During 1993 this case (now Earth Island Institute 
v. Brown) focused on the ramifications of the deple
tion finding for northeastern offshore spotted dol
phins. In a motion for a preliminary injunction filed 
on 17 November 1993, plaintiffs contend that the 
depletion finding necessitates the elimination of the 
quota for this stock under the American Tunaboat 
Association's general permit and requires that the 
National Marine Fisheries Service adopt regulations to 
prohibit encirclement of dolphins from this stock. 
Plaintiffs further argue that the encirclement of spotted 
dolphins from the western/southern offshore stock 
must be prohibited because encirclement of those 
schools will likely result in the taking of some individ
uals from the northeastern offshore stock. Plaintiffs 
also seek a ruling from the court that foreign dolphin 
conservation programs, to be found comparable to the 
U.S. program, must adopt a ban on setting on off
shore spotted dolphins. 

In their response, the defendants argue that the 
specific provisions of the Act relating to the tuna
dolphin issue take precedence over the more general 
statutory provisions relied on by the plaintiffs. They 
contend that, while the National Marine Fisheries 
Service would be precluded from issuing a new permit 
authorizing the incidental take of marine manunals 
from a depleted stock, the permit in question was 
extended by Congress in 1984. The defendants also 
note that, contrary to the general provisions of the 
Act, Congress amended the permit in 1984 to include 
quotas for eastern spinner and coastal spotted dol
phins, two stocks then believed to be depleted. In 
further support of its position, the defendants cite 
Congressional action in 1992 when it amended the Act 
to prohibit setting on eastern spinner and coastal 

spotted dolphins but chose not to place similar limits 
on encircling offshore spotted dolphins. 

A hearing on the motion for a preliminary injunc
tion was scheduled for 3 January 1994. A decision in 
the matter is expected in early 1994. 

Inter-American Tropical Tuna Conunission 

The Inter-American Tropical Tuna Commission is 
an international body established in 1949 to study the 
tuna resources of the eastern tropical Pacific Ocean 
and make recommendations for the management and 
conservation of those resources. As the foreign share 
of the purse seine fishery grew, and associated marine 
manunal mortality increased, the role of the Tuna 
Commission was expanded. Beginning in 1977 the 
Tuna Commission was charged with monitoring 
incidental mortality of dolphins throughout the fish
ery, assessing the impact of that mortality on dolphin 
stocks, and introducing measures to reduce the level 
of take to the maximum extent possible. 

At a special meeting of the Inter-American Tropi
cal Tuna Commission in September 1990, participants 
from all nations with a significant interest in the 
eastern tropical Pacific tuna fishery, whether members 
of the Commission or not, met and adopted a resolu
tion calling for an expanded dolphin conservation 
program. The goal of reducing dolphin mortality, 
however, is to be pursued in concert with the goal of 
maintaining optimal utilization and conservation of the 
tuna resource. The international program adopted in 
1990 calls for (1) limits on dolphin mortality, (2) 100 
percent observer coverage, (3) research programs to 
improve existing fishing gear and techniques and to 
investigate possible alternative fishing methods that 
may eliminate dolphin mortality, and (4) a training 
program to improve operator performance throughout 
the international fleet. 

Further efforts to achieve a reduction in dolphin 
mortality were undertaken at a special meeting of the 
Tuna Commission held on 21-23 April 1992. Partici
pating governments resolved to adopt a multilateral 
program to reduce incidental dolphin mortality in the 
eastern tropical Pacific to levels approaching zero by 
setting annual limits. The annual limits on total 
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incidental dolphin mortality established by that resolu
tion were 19,500 in 1993, 15,500 in 1994, 12,000 in 
1995, 9,000 in 1996, 7,500 in 1997, 6,500 in 1998, 
and less than 5,000 in 1999. Other aspects of the 
program adopted under the resolution were (1) the 
continuation of the international observer program 
with the additional requirement that at least 50 percent 
of the observers deployed by a nation each year be 
placed by the Tuna Commission; (2) the establislunent 
of a review panel to monitor compliance by the 
international fleet with the annual dolphin mortality 
limits; (3) expansion of the existing research and 
education programs, including an increase in efforts to 
find methods of catching large yellowfin tuna that do 
not involve encirclement of dolphins; and (4) estab
lislunent of a scientific advisory board to assist the 
Tuna Commission in efforts to coordinate, facilitate, 
and guide research directed at reducing dolphin 
mortality. 

At a subsequent meeting of the Tuna Commission, 
the parties agreed to a system whereby each vessel 
participating in the fishery would be given an individ
ual dolphin mortality limit. Each nation was given 
the latitude to adjust the limits for vessels under its 
jurisdiction, provided that the sum of the individual 
vessel limits does not exceed the aggregate for the 
nation's fleet as a whole and no vessel is assigned an 
adjusted quota that exceeds its original quota by more 
than 15 percent. Any vessel that leaves the fishery or 
that does not use any of its quota by 1 June forfeits its 
quota for the remainder of the year. Unused quotas 
may be allocated to other vessels for the second half 
of the year. Any vessel that exceeds its dolphin limit 
will have the amount of the excess deducted from its 
limit for the following year. 

For 1993 the dolphin mortality limit was set by 
dividing the total allowable mortality (19,500) by the 
number of qualified vessels seeking a quota. Each of 
the 106 qualified vessels was given a dolphin mortali
ty limit for 1993 of 183 dolphins. Of those vessels, 
50 were from Mexico, 27 from Venezuela, 14 from 
the United States, 10 from Vanuatu, 3 from Panama, 
and 2 from Colombia. Of the 106 vessels given 
individual quotas in 1993, only 60 actually participat
ed in the program. Of the remaining vessels, 17 were 
inactive, 17 fished in the eastern tropical Pacific but 
only made sets on tuna not associated with dolphins, 
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and 12 fished in areas other than the eastern tropical 
Pacific. 

Under the resolution adopted at the Tuna Commis
sion's June 1992 meeting, the review panel was 
assigned responsibility for monitoring compliance with 
the dolphin mortality quotas. The parties agreed that 
the review panel would consist of five voting mem
bers, one representing each of the participating 
governments, and four non-voting members, two 
representing environmental organizations and two 
representing the tuna fishing industry. 

At the intergovernmental meeting held in conjunc
tion with the Tuna Commission's 26-27 October 1993 
meeting, the parties adopted a resolution to modify the 
overall dolphin mortality limit for 1994. In light of 
the unanticipated success of fishermen in reducing 
dolphin mortality during 1993, the United States 
proposed that the dolphin mortality limit be cut to a 
level equal to or less than the actual take in 1993. 
The other countries argued for a higher limit so as not 
to penalize fishermen for their performance in 1993 
and to provide some latitude if changed circumstances 
make it difficult for fishermen to repeat their success 
in 1994. After considerable discussion, the parties 
agreed to a 40 percent reduction in the dolphin 
mortality limit for 1994, adopting a limit of 9,300 
dolphins. The parties further agreed to review the 
overall dolphin mortality limits in future years to 
determine if further reductions in the quotas can be 
achieved. 

For 1994, 73 vessels requested individual dolphin 
mortality limits. Of those, 36 were from Mexico, 22 
from Venezuela, 9 from Vanuatu, 3 from the United 
States, 2 from Colombia, and 1 from Panama. Ves
sels were given provisional individual dolphin mortal
ity quotas of 127 dolphins for 1994. 

In other business, the tuna fishing nations agreed 
to establish a standard under which tuna caught in 
compliance with the international dolphin conservation 
program would be labeled as "dolphin friendly," 
asked the Tuna Commission staff to undertake a 
review of the status of eastern spinner and coastal 
spotted dolphins, and expanded the membership of the 
international review panel to include a representative 
from each government party to the international 
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agreement that established the dolphin mortality limits 
if that party has at least one vessel of 400 tons or 
greater capacity fishing under its flag for tuna in the 
eastern tropical Pacific. Also, Mexico announced its 
intention to rejoin the Tuna Commission. 

As noted above, the Tuna Commission has joint 
goals of reducing dolphin mortality and maintaining 
optimal utilization and conservation of tuna stocks. 
While committed to further reductions in dolphin 
mortality, the Tuna Commission staff believes that 
mortality levels have been reduced to the point where 
they no longer pose a threat to the conservation of 
dolphin stocks, which, by and large, have been stable 
or slowly increasing for more than a decade. Based 
on 1992 mortality data and dolphin population esti
mates made between 1986 and 1990, the Tuna Com
mission estimates that about 0.16 percent of the 
dolphins in the eastern tropical Pacific were taken 
each year. The highest estimated take rate was that 
for northeastern offshore spotted dolphins, which for 
1992 was 0.63 percent of the population estimate. 
These take levels are well below the estimated 2 
percent recruitment rate for small cetaceans. In light 
of the further reduction of incidental mortality during 
1993, the Tuna Commission staff concludes that, 
given current mortality levels, all dolphin stocks 
affected by the fishery are expected to increase in the 
future. 

The Tuna Commission staff also looked at the 
potential impact of the shift in fishing practices on 
tuna stocks and other resources in the eastern tropical 
Pacific. Large-volume fishing can be accomplished 
using three main types of fishing gear: purse seines, 
trawls, and gillnets. Only purse seines have been 
used extensively in the eastern tropical Pacific fishery. 
Paired trawls have been tested off the Atlantic coast of 
the United States in an experimental fishery for tunas 
and swordfish, but the initial bycatch rates of dolphins 
were much greater (per ton of tuna and swordfish 
caught) than those of the eastern Pacific. Gillnet 
fishing appears to be less selective than purse seining 
although different fisheries have highly variable 
bycatch rates. Therefore, the Tuna Commission 
analysis focused on the three methods of purse seining 
used to catch tuna in the eastern tropical Pacific, sets 
on dolphins, sets on schools of tuna not associated 
with dolphins, and sets on floating objects (log sets). 
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With respect to tuna utilization, dolphin sets 
produce close to the maximum yield per recruit. The 
tuna that are caught are large and reproductively 
mature. Whereas tuna caught in dolphin sets general
ly exceed 20 kilograms, the weights of tuna caught in 
school sets and log sets average only 9.5 and 2.1 
kilograms, respectively. Because many tuna caught in 
log sets are undersized, discards are much higher than 
for other types of sets. For log sets, about 30 percent 
of the tuna caught is discarded. In comparison, about 
4 percent of the tuna caught in school sets and about 
0.5 percent of the tuna caught in dolphin sets are 
discarded. 

The Tuna Commission also compared the bycatch 
of other marine resources for the three types of purse 
seine sets, examining incidental take rates of dolphins, 
sharks, billfish, sea turtles, and other species. With 
the sole exception of dolphins, bycatch of all other 
species is lowest in dolphin sets. Bycatch of other 
species is particularly high in log sets. 

The Tuna Commission analysis also considered the 
effectiveness of the three fishing methods. Log sets 
and dolphin sets are successful about 90 percent of the 
time. In contrast, school sets are successful only 
about 60 percent of the time. 

Based on these factors, the Tuna Commission staff 
concluded that, of the three large-scale fishing meth
ods currently available, dolphin sets result in better 
tuna management and utilization and may in fact be 
the be most ecologically benign. Their analysis 
indicated that log sets and school sets, the dolphin-safe 
fishing methods now in use by some vessels, have 
other disadvantages that need to be weighed in man
agement decisions regarding the fishery. The Tuna 
Commission staff therefore recommends that, rather 
than prohibiting fishing on dolphin-associated tuna 
schools and forcing fishermen to use dolphin-safe 
fishing methods, the long-term solution to the tuna
dolphin problem is to reduce dolphin mortality to the 
lowest possible level while pursuing alternative ways 
of catching large tuna that do not cause other bycatch 
problems. 
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General Agreement on Tariffs and Trade 

The General Agreement on Tariffs and Trade is an 
international agreement that sets forth limitations on 
the use of international trade restrictions, such as 
taxes, duties, quotas, or unnecessarily restrictive 
standards. The agreement was originally drafted in 
1947 and currently has more than 100 contracting 
parties, including the United States. Trade disputes 
that may arise between contracting parties are settled 
either by consultations between the parties or, if 
consultations prove unsuccessful, by referral to a 
formal dispute panel. 

As discussed in previous annual reports, in 1990 
Mexico requested that a panel be established under the 
General Agreement to review import restrictions on 
tuna from Mexico imposed by the United States under 
the Marine Mammal Protection Act. Mexico asserted 
that the Marine Mammal Protection Act's embargo 
provisions were inconsistent with the General Agree
ment. It also challenged the possible broadening of 
trade sanctions under the Pelly Amendment, the 
intermediary nation embargoes, and tuna labeling 
requirements established by the Dolphin Protection 
Consumer Information Act. 

The panel delivered its decision to the GATT 
contracting parties on 3 September 1991. The panel 
found the U.S. embargo of Mexican tuna to be 
inconsistent with the General Agreement. The panel 
rejected the U.S. position that, because the Marine 
Mammal Protection Act constituted an internal mea
sure that treated foreign-caught tuna no less favorably 
that tuna caught by the U.S. fleet, the embargo was 
consistent with Article III of the General Agreement. 
The panel found that Article III was not applicable in 
this instance because the trade measure was not 
applied to tuna as a product, but rather to the method 
of production. Having found that Article III did not 
apply, the panel determined that the Act's embargo 
provision violated General Agreement Article XI, 
which prohibits quantitative restrictions on imports. 

The panel then considered arguments made by the 
United States that the embargo provision fits within 
exceptions under Article XX(b) and XX(g) that allow 
contracting parties to adopt trade measures "necessary 
to protect human, animal or plant life or health" or 

124 

"relating to the conservation of exhaustible natural 
resources if such measures are made effective in 
conjunction with restrictions on domestic production 
or consumption." The panel found that Article XX(b) 
did not apply to measures taken to protect the life or 
health of animals beyond the jurisdiction of the 
country applying the measures. Similarly, the panel 
found that the Article XX(g) exception did not apply 
extrajurisdictionally. According to the panel, broader 
interpretation of the provision would allow contracting 
parties to dictate unilaterally the environmental 
policies from which other countries could not deviate 
without jeopardizing their rights under the General 
Agreement. 

The panel also determined that even if the Article 
XX exceptions could be applied extrajurisdictionally, 
they would not be available in the case of the tuna 
embargoes. In the panel's view, the United States had 
not demonstrated that the embargoes were "necessary" 
within the meaning of Article XX(b) or "primarily 
aimed at conservation" within the meaning of Article 
XX(g) because there had been no showing that other, 
less restrictive means of addressing the tuna-dolphin 
problem, such as international agreements, were 
unavailable. 

Using identical reasoning, the panel found the 
intermediary nation embargo provision of the Marine 
Mammal Protection Act to be inconsistent with the 
General Agreement. The Pelly Amendment provi
sions were found not to be inconsistent with the 
General Agreement. While indicating that trade 
sanctions imposed under the Pelly Amendment would 
likely be found inconsistent with the General Agree
ment, the panel stated that a statutory provision that 
authorizes, but does not require, trade measures 
inconsistent with the General Agreement is not itself 
in conflict with the General Agreement. The tuna 
labeling requirements of the Dolphin Protection 
Consumer Information Act were determined to be 
consistent with the General Agreement. 

Under GATT procedures, a panel decision does not 
become effective until it has been adopted unanimous
ly by the GATT Council of Representatives. Pending 
further negotiations, Mexico and the United States 
agreed not to have the panel decision considered by 
the GATT Council. As of the end of 1993, the 
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GATT Council had yet to consider adoption of the 
panel decision. Unless and until the decision is 
adopted, the United States is under no obliga.tion to 
bring its domestic law into conformance With the 
General Agreement. 

A separate challenge to the tuna embargo provi
sions of the Marine Mammal Protection Act was filed 
under the General Agreement in 1992 by the Europe
an Community and The Netherlands, acting on behalf 
of the Netherlands Antilles. The European Communi
ty requested the formation of a GATT panel to 
consider the secondary tuna embargo provisions of the 
Act. On 14 July 1992 the GATT Council granted that 
request. Proceedings in the matter were suspended 
following passage of the International Dolphin Con
servation Act to enable the parties to pursue further 
consultations. Those consultations failed to resolve 
the dispute and the European Community and The 
Netherlands proceeded with their challenge before the 
GATT panel. 

The question before the panel, as characterized by 
the United States, is whether a sovereign nation, by 
becoming a contracting party to the General Agree
ment, agreed to surrender its ability to adopt and 
enforce measures to protect the environment, includ
ing resources in the global commons. The United 
States argued that the answer to this question "is 
clearly no." An examination of the language, context, 
and drafting history of the General Agreement, 
according to the brief submitted by the United States, 
would demonstrate that the intermediary nation tuna 
embargoes, and the primary embargoes upon which 
they are based, conform to the requirements of Article 
XX. Specifically, the United States contended that the 
embargoes are consistent with Article XX(g) because 
they "relate to and are primarily aimed at the conser
vation of exhaustible resources ...and are made effec
tive in conjunction with restrictions on domestic 
production or consumption" and with Article XX(b) 
and (d) because they "are necessary to protect the life 
and health of dolphins ...and secure compliance with 
the primary embargoes." The United States al.so 
found it inconsistent that the European Commumty 
would challenge measures aimed at legitimate conser
vation and environmental measures, while at the same 
time imposing protective restrictions on tuna imports. 

While all submissions have been made to the 
dispute panel, as of the end of 1993, a panel decision 
had yet to be issued. 

Fisheries-Related Litigation under the 
Marine Mammal Protection Act 

In 1991 a Hawaiian fisherman was prosecuted 
under the Marine Mammal Protection Act for shooting 
in the direction of four porpoises to deter them from 
interacting with his gear and catch. A Federal magis
trate tried and convicted the defendant for illegal 
taking under the Act. That conviction was appealed 
to and affirmed by the U.S. District Court for the 
District of Hawaii. The defendant further appealed 
the conviction to the Ninth Circuit Court of Appeals 
on grounds of unconstitutional vagueness and insuffi
ciency of the evidence. 

The Court of Appeals issued its ruling in the case 
(United States v. Hayashi) on 27 September 1993, 
reversing the conviction. The court noted that the 
specific form of taking with which the defendant had 
been charged was harassment. Noting that the term 
"harass" was not defined in the statute or by applica
ble regulation, the court ascertained its meaning by 
examining the other elements of taking (hunting, 
capturing, and killing) included in the Act's definition 
of "take." Inasmuch as those elements all involve 
"direct, sustained, and significant intrusions upon the 
normal, life-sustaining activities of a marine mam
mal" the court concluded that "'harassment,' to 
co~titute a 'taking' ...must entail a similar level of 
direct and sustained intrusion." Reviewing the facts 
of the case, the court concluded that shooting at the 
porpoises did not have the significance or sustained 
effect to be a taking under the Act and it reversed the 
conviction for insufficiency of evidence. 

A dissenting opinion took issue with the majority's 
reasoning and the scope of the ruling. The dissenting 
judge believed that the majority, in order t~ ov,erturn 
a conviction it thought unreasonable, had unJusltfiably 
restricted the breadth of the Act. The dissenting 
judge found "no source in the language, structure, or 
legislative history of the Act" to sup~ort "the .g:oss 
imposed by the majority" on the taking defimtlOn. 
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Further, the judge thought that the majority's cramped 
construction of the term "taking" would unjustifiably 
"restrict most aspects of the scheme envisioned by 
Congress for the protection of marine mammals." 
The dissent also took notice of the interim exemption 
enacted in 1988 and, although the question was not 
before the court, found that the defendant's conduct 
probably fit within the exception that allows commer
cial fishermen to take marine mammals to protect 
their catch if such actions are not expected to cause 
death or injury. 

Concerned with the application of the Hayashi 
ruling to other factual settings and the implications of 
the ruling on its ability to enforce the Act effectively, 
the Government on 9 November 1993 petitioned the 
Court of Appeals to rehear the matter. While not 
objecting to the reversal of the conviction on other 
grounds, the Government took issue with the court's 
narrowing of the "take" definition. As a further basis 
for the rehearing, the Government noted that, because 
of miscommunication between and among the interest
ed Federal agencies, the court ruled without full 
presentation of the views of the National Oceanic and 
Atmospheric Administration with respect to its consis
tent interpretation of the applicable statutory and 
regulatory provisions. 

At the end of 1993 the Court of Appeals had yet to 
rule on the rehearing petition. 
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INTERNATIONAL ASPECTS OF MARINE MAMMAL
 
PROTECTION AND CONSERVATION
 

Section 108 of the Marine Mammal Protection Act 
directs the Departments of Commerce, the Interior, 
and State, in consultation with the Marine Mammal 
Commission, to take such actions as may be appropri
ate or necessary to protect and conserve marine 
mammals under existing international agreements. It 
also directs them to negotiate additional agreements 
required to achieve the purposes of the Act. In 
addition, section 202 of the Act directs that the 
Marine Mammal Commission recommend to the 
Secretary of State and other Federal officials appropri
ate policies regarding international arrangements for 
protecting and conserving marine mammals. 

The Commission's activities in 1993 with respect 
to international activities concerning marine mammal 
conservation are discussed below. During 1993 the 
Commission made substantial progress towards 
completing the compendium of international treaties 
and agreements bearing on the conservation of marine 
wildlife. The Commission also continued to devote 
attention to providing advice on U.S. positions regard
ing the International Whaling Commission, large-scale 
high seas driftnet fisheries, conservation of marine 
mammals and marine ecosystems in the Southern 
Ocean, development of an Arctic environmental 
protection strategy, and regulation of international 
trade in marine mammals under the Convention on 
International Trade in Endangered Species of Wild 
Fauna and Flora. These activities are discussed 
below. 

Compendium of Treaties and
 
International Agreements
 

In 1991 the Marine Mammal Commission under
took to update the compendium on Treaties and Other 
InternationalAgreements on Fisheries, Oceanographic 
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Resources, and Wildlife Involving the United States. 
This compendium had been prepared in 1977 by the 
Congressional Research Service for the Senate Com
mittee on Commerce, Science and Transportation. 

The Commission first recognized the need for such 
an update after encountering difficulties finding source 
documents for a study of United States fisheries 
agreements. It became clear that there was a need for 
easier access to documents defining United States' 
obligations in support of international programs 
concerning fisheries, marine mammals and other 
wildlife, ocean conservation and resource manage
ment, environmental protection, and related issues. 
To see if others shared this conclusion, the Commis
sion consulted with individuals in Congress and 
several federal agencies; private, intergovernmental, 
and non-governmental organizations; and law schools 
and graduate schools of oceanography, natural re
sources, and environmental studies. Those consulted 
agreed that there was a need for a single authoritative 
source of international agreements concerning natural 
resource and environmental issues. 

As a first step toward meeting this need, the 
Commission convened an advisory board of profes
sionals in the fields of international natural resource 
law, policy, and management to help determine the 
content and format of the Commission's Compendium 
of Treaties, International Agreements, and Other 
Relevant Documents on Marine Resources, Wildlife, 
and the Environment. Collection of documents began 
in mid-1991 and continued through early 1993. 

Although the compendium focuses primarily on 
marine-related agreements, it also includes a large 
number of other pertinent agreements as well as 
certain treaties and agreements that are no longer in 
force but are historically significant. Similarly, 
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certain multilateral treaties and agreements to which 
the United States is not a party are also included 
because of their overall importance. Current amend
ments and protocols to treaties and agreements are 
included as well. The compendium is current through 
31 December 1992. 

The compendium is organized into two sections: 
multilateral treaties and agreements, and bilateral 
agreements involving the United States. Subject areas 
include Antarctic research and conservation, general 
environment and natural resource issues, fisheries, 
marine mannnals, marine pollution, marine science 
and exploration, and other related topics, such as 
trade and arms control. In all, more than 100 multi
lateral treaties and agreements and more than 90 
bilateral agreements with 31 other nations are includ
ed. Including amendments and protocols, the com
pendium contains more than 400 documents, many of 
which are appearing for the first time in a collection 
of international law. 

In addition to the texts of the treaties, agreements, 
and their amendments and protocols, the compendium 
identifies basic background data for each document, 
including the city in which the original text was 
signed, the date of its adoption, the date of its entry 
into force, the signatory nation or intergovernmental 
organization designated as its depositary, and primary 
source citations. 

Substantial support and guidance for this project 
was provided by the Department of State's Bureau of 
Oceans and International Scientific and Environmental 
Affairs. Support and assistance were also provided by 
the National Marine Fisheries Service and the Fish 
and Wildlife Service. 

The compendium is expected to be published by 
the U.S. Government Printing Office in the spring of 
1994. 

International Whaling Commission 

During 1993 the Marine Mannnal Commission, in 
consultation with its Committee ofScientific Advisors, 
continued to review and to provide advice to the 

Department of Commerce and the Department of State 
on measures necessary to ensure that commercial 
whaling, should it be resumed, not cause any whale 
stock to be reduced or to be maintained below its 
optimum sustainable level. Activities leading up to, 
during, and since the 1993 annual meeting of the 
International Whaling Commission (IWC) are dis
cussed below. 

Preparation for the 1993 IWe Meeting 

In 1982 the IWC adopted a moratorium on com
mercial whaling. Japan, Norway, Peru, and the 
U.S.S.R. formally objected to the moratorium and, 
under the terms of the International Whaling Conven
tion, are not required to comply with it. Japan and 
Peru subsequently withdrew their objections, but the 
Soviet and Norwegian objections remain in place. 

The moratorium entered into effect during the 1985 
pelagic and 1986 coastal whaling seasons. The 
agreement required that the IWC undertake a compre
hensive assessment of the effects of the moratorium 
on previously exploited whale stocks and consider 
establishing catch limits other than zero by 1990. In 
1986 the IWC's Scientific Committee recommended, 
and the IWC approved, a work-plan and timetable for 
conducting the comprehensive assessment. In addi
tion, the Scientific Committee developed and in 1991 
recommended a revised procedure for estimating 
allowable catch levels for individual stocks. 

As noted in previous annual reports, in 1991 the 
Marine Mannnal Commission, in consultation with its 
Committee of Scientific Advisors, undertook a com
prehensive review of the International Whaling 
Convention and the IWC's conservation program. 
The results were conveyed by letter of 5 December 
1991 to the U.S. Commissioner to the IWe. The 
letter pointed out that the Revised Management 
Procedure, adopted in principle by the IWC at its 
1991 meeting, is based on traditional single-species, 
maximum sustainable yield concepts and by itself 
provides no assurance that commercial whaling, if al
lowed, would not result in serious over-exploitation 
such as has occurred under all previous management 
procedures employed by the IWC. 
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The Commission urged that no consideration be 
given to lifting the moratorium on commercial whal
ing until, at a minimum, (1) ongoing or planned 
research and monitoring programs are adequate to 
verify that exploited populations remain within their 
optimum sustainable ranges; (2) it is agreed that no 
take will be allowed from depleted stocks; (3) autho
rized catch levels, by themselves and in conjunction 
with other human activities and natural events, do not 
cause declines that result in depletion before they can 
be detected by the existing monitoring programs; 
(4) reporting, enforcement, and monitoring programs 
necessary to ensure compliance with established 
conservation measures have received the full support 
and participation of all countries whose nationals may 
engage in commercial whaling; and (5) authorized 
catch levels, in conjunction with other human activi
ties, will not cause changes in the structure or dynam
ics of the ecosystems of which the exploited stocks are 
a part. 

Among other things, the Commission recommend
ed that the United States (1) take the position that the 
non-consumptive values of whales may be equal to if 
not greater than their consumptive values and that the 
status of whale stocks alone should not dictate re
sumption of commercial whaling; (2) oppose resump
tion of commercial whaling on the basis of previous 
failures to effectively conserve exploited stocks and to 
consider non-consumptive as well as consumptive 
values; (3) recognize that resumption of commercial 
whaling under a conservative management program 
(e.g., appropriately conservative quotas, reliable 
reporting, effective inspection and enforcement, and 
effective population monitoring) would not jeopardize 
the affected whale stocks or the ecosystems of which 
they are a part; and (4) advise other members that if 
a three-fourths majority of the IWC agrees to resump
tion of commercial whaling under an appropriately 
conservative and effectively enforced management 
regime, the United States would not view such re
sumption as "diminishing the effectiveness" of the 
IWC conservation program and would not apply or 
seek to have other nations apply sanctions against the 
countries that resume whaling. The Commission also 
recommended that further studies be done to evaluate 
the Revised Management Procedure and that steps be 
taken to formally recognize the IWC's competence to 
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regulate deliberate catches of small, as well as large, 
cetaceans. 

To seek the views of others on the Marine Mam
mal Commission's assessments and recommendations, 
the U.S. Commissioner to the IWC published the 
Commission's 5 December 1991 letter and related 
background information in the 6 February 1992 
Federal Register. From the comments received, it 
was evident that some of the Commission's recom
mendations had not been explained or understood 
clearly. Therefore, as noted in its previous annual 
report, the Commission, by letter of 9 June 1992, 
clarified and expanded upon the recommendations set 
forth in its 5 December 1991 letter. 

House Concurrent Resolution 34 - On 16 Feb
ruary and 5 May 1993, respectively, the U.S. House 
of Representatives and the U.S. Senate adopted a 
resolution opposing resumption of commercial whal
ing. The resolution expressed the sense of Congress 
that: 

"(1) The United States policy should promote the 
conservation and protection of whale, dolphin, and 
porpoise populations; 

"(2) The United States should remain opposed to 
any resumption of commercial whaling, and should 
work toward a moratorium on the direct commer
cial harvest of dolphins and porpoises; 

"(3) The United States should work to strengthen 
the International Whaling Commission by reaffirm
ing its competence to regulate direct commercial 
harvest of small cetaceans and should encourage 
the Commission to consider the expertise of its 
Scientific Committee; 

"(4) The United States should support the estab
lishment of appropriate international sanctuaries 
where whaling is prohibited; and 

"(5) In promoting the conservation and protection 
of the world's whale populations, the United States 
should make the fullest use of diplomatic channels, 
appropriate domestic and international law, and all 
other available means. " 
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The 1993 Meetings of the 
International Whaling Commission 
and its Scientific Committeee 

The 45th annual meeting of the IWC was held in 
Kyoto, Japan, on 10-14 May 1993. Working groups 
met on 5-8 May. The IWC's Scientific Committee 
met the preceding two weeks (22 April to 3 May) to 
consider and provide advice on matters as requested 
by the Whaling Commission. 

The principal issues considered during the meeting 
were the moratorium on commercial whaling, further 
development of the Revised Management Scheme, a 
proposal by France to create a whale sanctuary in the 
Antarctic, small-type coastal whaling, whaling for 
scientific purposes, aboriginal subsistence whaling, the 
conservation of small cetaceans, humane killing, 
whale-watching activities, and the possible impacts of 
environmental change on whale populations. 

The Marine Mammal Commission, in consultation 
with its Committee of Scientific Advisors, worked 
with representatives of the National Oceanic and 
Atmospheric Administration, the Department of State, 
other interested Federal agencies, and private interest 
groups to develop U.S. positions on these issues in 
advance of the meeting. On 5 May, prior to the 
beginning of the IWC meeting, the Secretary of 
Commerce announced that the United States would 
oppose resumption of commercial whaling but would 
continue to work within the IWC to develop more 
effective management procedures. 

The results of the 1993 IWC meeting are summa
rized below. 

The Moratorium on Commercial Whaling - As 
noted earlier, the IWC agreed in 1982 to a moratori
um on commercial whaling. During the 1993 IWC 
meeting, Norway and Japan proposed adopting the 
Revised Management Procedure recommended by the 
Scientific Committee (see below) and using the 
procedure to calculate and establish allowable catch 
levels for certain whale stocks, particularly minke 
whale stocks in the North Atlantic and the Antarctic. 
The United States and others pointed out that there 
were differing views concerning the need for popula

tion monitoring and the kinds and levels of observa
tion and enforcement programs necessary and that, 
until these differing views were resolved, it would be 
premature to consider lifting the moratorium on 
commercial whaling. Japan and Norway were unable 
to generate sufficient support from other IWC mem
bers to lift the moratorium. Thus, the IWC's morato
rium on commercial whaling remains in effect. 

The Revised Management Scheme - At its 1992 
meeting, the IWC accepted the catch limit algorithm 
- referred to as the Revised Management Procedure 
- developed by the Scientific Committee to calculate 
biologically acceptable catch limits for baleen whales. 
The Whaling Commission requested that its Scientific 
Committee clarify certain aspects of the Revised 
Management Procedure and recommend guidelines for 
conducting and analyzing the results of stock assess
ment surveys. At the same time, the Commission 
noted that agreement on additional issues - referred 
to collectively as the Revised Management Scheme 
would be required before resumption of commercial 
whaling could be considered. These issues include (1) 
minimum standards for the basic data necessary to 
calculate allowable catch limits; (2) the nature and 
extent of monitoring programs necessary to verify that 
the Revised Management Procedure works as expected 
and the authorized catch levels do not have unforeseen 
effects; and (3) the nature and level of observation 
and inspection programs necessary to ensure that 
authorized catch levels are not exceeded. 

At its 1993 meeting, the Scientific Committee 
addressed the Commission's questions concerning the 
Revised Management Procedure and developed 
guidelines for conducting and analyzing results of 
stock assessment surveys. The Scientific Committee 
also recommended that certain data on size, age, and 
reproductive condition and tissue samples for genetic 
analyses be routinely collected from all whales killed. 

As noted earlier, there were differing views 
concerning the need for population monitoring pro
grams to confirm that the Revised Management 
Procedure was working as expected if commercial 
whaling were to be resumed. There also were differ
ing views concerning the observation and inspection 
scheme necessary to ensure that whales would be 
taken only in the numbers and in the manner autho
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rized. It is expected that these issues will be consid
ered further at the 1994 meetings of the IWC and its 
Scientific Committee. 

Antarctic Whale Sanctuary - As noted in the 
Commission's previous annual report, France pro
posed in 1992 that the IWC designate all Southern 
Hemisphere waters south of 40 degrees south latitude 
as a sanctuary where commercial whaling would be 
prohibited. A number of technical and legal issues 
were noted during discussion, and it was agreed that 
action on the proposal would be deferred to the 1993 
meeting. At the 1993 meeting, the proposal was 
supported by a majority of the IWC members but not 
by the three-fourths majority necessary for adoption. 
A resolution was adopted endorsing the concept of an 
Antarctic sanctuary and accepting an offer from the 
Government of Australia to host an intersessional 
meeting to address related issues and formulate 
recommendations for consideration at the 1994 IWC 
meeting. The meeting is scheduled to be held on 
Norfolk Island, Australia, on 20-24 February 1994. 

Small-Type Coastal Whaling - Since 1986 Japan 
has claimed that many of its small coastal communi
ties depend upon whales and whaling in ways that are 
little different from aboriginal subsistence whaling, 
which is excluded from the moratorium on commer
cial whaling. At the 1993 meeting, Japan again 
requested that the IWC authorize the take of 50 minke 
whales for Japanese "community-based whaling," 
pending completion and adoption of the Revised 
Management Scheme. During discussion of the 
request, it was noted that meat from whales taken for 
scientific purposes (see below) is sold commercially in 
Japan and that it was not clear how the Japanese 
Government would ensure that products from whales 
taken by coastal villages would not be sold commer
cially. The request did not receive the three-fourths 
majority vote necessary for adoption. The IWC did 
adopt a resolution recognizing the distress caused the 
four small Japanese coastal whaling communities 
affected by the moratorium on commercial whaling 
and resolving to work expeditiously at its 1994 
meeting to alleviate the situation. 

Scientific Research Whaling - The International 
Convention for the Regnlation of Whaling allows 
member nations to issue permits authorizing the 
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killing of whales for scientific purposes, provided the 
proposed research programs are submitted to the 
IWC's Scientific Committee for review and comment 
before the permits are issued. In 1986 and 1987 the 
IWC, acting on advice from its Scientific Committee, 
adopted gnidelines for judging whether proposed takes 
for scientific purposes would contribute to making 
determinations necessary to further the IWC's conser
vation program. 

At their 1993 meetings, the IWC and its Scientific 
Committee considered permits proposed to be issued 
by Japan and Norway to allow taking of minke whales 
in the Antarctic and in the North Atlantic Ocean, 
respectively, for purposes of scientific research. A 
proposal by Russia to take minke whales in the 
Okhotsk Sea for purposes of scientific research was 
withdrawn prior to the meeting. 

The Japanese permit would authorize the take of 
270-330 minke whales in Antarctic Statistical Area 
IV; the Norwegian permit would authorize the take of 
136 minke whales in both 1993 and 1994 in the 
northeast Atlantic. The stated intent of the Japanese 
research is to obtain better estimates of the natural 
mortality, discreteness, and productivity of Southern 
Hemisphere minke whale stocks. The stated intent of 
the Norwegian research is to obtain better information 
on seasonal and geographical variation in feeding 
habits for use in a multispecies fisheries management 
model for the eastern North Atlantic. 

The Scientific Committee advised the IWC that 
neither program would contribute significantly to 
assessing the status of the affected whale stocks. The 
IWC adopted resolutions asking both countries to 
reconsider their research whaling programs. These 
resolutions are non-binding and both countries subse
quently issued the permits authorizing the research. 

Aboriginal Subsistence Whaling - The IWC's 
Schedule of Regnlations includes catch limits for 
aboriginal subsistence whaling. During its 1993 
meeting, the IWC considered the possibility of revis
ing the procedure for calculating authorized take 
levels. Most delegations favored delaying consider
ation of this issue until work is completed on the 
Revised Management Scheme for commercial whal
ing. In this context, the United States made clear its 
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view that the present system, which takes into account 
the cultural and subsistence needs of aboriginals, has 
been effective in identifying and ensuring that needs 
are met, while at the same time ensuring that the 
affected whale stocks are not harmed. The United 
States pointed out that, under the existing system, 
stocks of bowhead and gray whales in the North 
Pacific and humpback whales in the North Atlantic 
were increasing while allowing taking necessary to 
meet aboriginal cultural and subsistence needs. 

In 1994 the IWC will review the number of 
bowhead whales authorized to be taken by Alaska 
Natives (see Chapter III for a discussion of this issue). 
In this context, the United States notified the IWC that 
it would seek formal acceptance at the 1994 meeting 
of a study documenting the cultural and subsistence 
needs of the village of Little Diomede, Alaska, for 
one bowhead whale per year. As noted in Chapter 
III, a Canadian Government observer indicated that 
there had been no bowhead whale hunt in Canada in 
1992 and that the Canadian Government had not 
received a request from Natives living in Canada to 
take bowhead whales in 1993 or beyond. 

No changes were made in the number of gray 
whales previously authorized to be taken by the 
Russian Federation for Siberian Eskimos or the 
number of fin and minke whales authorized to be 
taken by Natives in Greenland. The Commission set 
a three-year quota of no more than two humpback 
whales per year for St. Vincent and The Grenadines 
where a single captain continues the whaling tradition 
begun in 1875. This is one less whale than has been 
allowed in previous years. 

Small Cetaceans - Many species and populations 
of small cetaceans (dolphins and porpoises), as well as 
large whales, have been seriously depleted by directed 
taking and other human activities. The International 
Whaling Convention neither lists nor defines the 
cetacean species it was created to conserve. Many 
stocks of small cetaceans inhabit and are taken only 
within the exclusive economic zones of a single or a 
small number of coastal states. For nearly two 
decades, there has been extensive debate over the 
IWC's authority to regulate catches of small ceta
ceans. 

Notwithstanding the continuing debate, the IWC 
has recognized that many species and populations of 
small cetaceans are in serious trouble. Its Scientific 
Committee has established a Sub-Committee on Small 
Cetaceans to identify and focus on problems requiring 
attention. Further, in 1980 the IWC adopted a 
resolution that (1) noted that the question of the 
Commission's competence over small cetaceans was 
not resolved; (2) recommended that the Scientific 
Committee continue to consider and provide advice to 
contracting governments and others on measures 
necessary to effectively conserve species and popula
tions of small cetaceans as well as large cetaceans; 
and (3) invited all contracting governments to consider 
the advice provided by the Scientific Committee. 

At its 1992 meeting, the IWC agreed to establish 
a Small Cetacean Working Group. This group met 
for the first time at the 1993 meeting. The discus
sions were fruitful and it was agreed that the working 
group should meet again during the 1994 annual 
meeting. A resolution was adopted setting forth 
topics for future discussion. 

In addition, the Scientific Committee's Sub
Committee on Small Cetaceans reviewed information 
about the abundance and exploitation of small cetacean 
species in the nearshore waters of Southeast Asia and 
the Indo-Malay region. Through the full Committee, 
the Subcommittee provided advice to the Commission 
on research and management measures necessary to 
more effectively conserve these species. The Com
mittee reiterated its concern that the striped dolphin 
stock in Japan's coastal waters was being severely 
over harvested and advised that drive fisheries for this 
species should be suspended pending a population 
assessment. The Committee identified four topics for 
priority consideration at future meetings. They are 
(1) a global review of the dolphin genus Lageno
rhynchus and the striped dolphin, Stenella 
coeruleoalba; (2) a global review of the bottlenose 
dolphin, Tursiops truncatus; (3) a review of the status 
and exploitation of small cetaceans in Latin America; 
and (4) a review of the status and exploitation of small 
cetaceans in the coastal waters of Africa. Upon 
learning that the next IWC meeting will be held in 
Mexico, it was decided to review the status and 
exploitation of small cetaceans in Latin America at the 
1994 meeting. 
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The Commission, acting on the advice of its 
Scientific Committee, adopted a resolution calling on 
the Govermnent of Japan to respond to the Commit
tee's concern and advice regarding the drive fisheries 
for striped dolphins. Noting concerns expressed 
previously by the Scientific Committee, the IWC also 
adopted a resolution calling upon the United States, 
Denmark, Norway, Sweden, Finland, Germany, The 
Netherlands, the United Kingdom, and France to pro
vide additional data and analyses and to give high 
priority to reducing the bycatch of harbor porpoises in 
fisheries in the North Atlantic and the Baltic Sea. 

Humane Killing - As noted in the Marine 
Mammal Commission's previous annual report, a 
workshop on humane killing methods was held prior 
to the IWC's 1992 annual meeting. The workshop 
recommended an ll-point action plan, subsequently 
endorsed by the IWC, to further assess killing meth
ods and to develop more humane procedures. 

The IWC's Working Group on Humane Killing 
met in advance of the IWC's 1993 meeting. Norway 
and Japan reported on efforts to improve training of 
gunners and efforts to assess and reduce the time it 
takes a whale to die. The United States presented 
data on hunting efficiency and recovery methods 
employed in the Alaska Native bowhead whale hunt. 
Subsequently, the IWC adopted a resolution encourag
ing parties to continue efforts to implement the action 
plan; it decided that the workshop on humane killing 
methods should be reconvened in 1995; and it also 
adopted a resolution noting its continuing concern 
about the humaneness of the pilot whale hunt in the 
Faroe Islands and the adequacy of efforts to imple
ment Faroese legislation regarding the hunt. 

Whale Watching - In the past decade, there has 
been a substantial increase in commercial whale
watching enterprises throughout the world. Informa
tion presented during the IWC's 1993 annual meeting 
suggests that revenue from whale watching now 
exceeds $300 million annually and is increasing at an 
average of 49 percent each year. The industry 
apparently has considerable additional growth poten
tial, and regulation may be required to ensure that the 
whales are not affected adversely. 

The IWC can help collect and analyze information 
necessary to assess and determine how to avoid the 
possible adverse effects of whale watching. Towards 
this end, the IWC adopted a resolution that (a) invites 
contracting govermnents to undertake preliminary 
assessments of the extent and the economic and 
scientific values of whale-watching activities in their 
respective countries and to report back to the Com
mission by 31 January 1994; (b) requests that the 
IWC Secretariat consolidate and provide a report 
summarizing the information submitted by contracting 
governments for consideration at the 1994 IWC 
meeting; and (c) establishes a working group to 
consider and make recommendations to the Commis
sion for action. 

Impacts of Environmental Change - As noted 
in the Marine Mammal Commission's 5 December 
1991 and 9 June 1992 letters to the U.S. IWC Com
missioner, the world's whale stocks may be affected 
by environmental pollution and a variety of other 
things in addition to commercial exploitation. The 
IWC has recognized this and at its 1992 meeting 
asked its Scientific Committee to establish a regular 
agenda item to address the possible impact of environ
mental change on whale stocks and to initiate consul
tations with other relevant organizations. At its 1993 
meeting, the IWC adopted a resolution calling for a 
special workshop to be held on this topic before the 
1995 IWC meeting. In addition, the IWC adopted a 
resolution calling on contracting governments to take 
all practicable measures, nationally and in appropriate 
international forums, "to remove existing threats to 
the marine environment and adopt policies for the 
prevention, reduction and control of degradation of 
the marine environment, including, in particular, 
means to eliminate the emission or discharge of 
organohalogen compounds that threaten to accumulate 
to dangerous levels in the marine environment." 

Post-Meeting Activities 

Certification of Norway - The United States 
considers the failure of nations to follow IWC resolu
tions calling for reconsideration of "research" whaling 
to be grounds for certification under both the Pack
wood-Magnuson Amendment to the Magnuson Fish
ery Conservation and Management Act and the Pelly 
Amendment to the Fishermen's Protective Act. 
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Certification under the Packwood-Magnuson Amend
ment mandates an immediate 50 percent reduction in 
the amount of fishery resources that the offending 
nation is authorized to take from U.S. waters. Under 
the Pelly Amendment, the President has the discretion 
to impose economic sanctions by restricting imports of 
fish and fish products into the United States from the 
certified nation. 

As noted above, the IWC determined during its 
1993 meeting that the "research" whaling planned by 
Norway and Japan is not necessary to further the 
IWC's conservation program and requested that both 
countries reconsider issuing permits authorizing the 
planned programs. Both countries subsequently issued 
permits authorizing research whaling. Furthermore, 
Norway announced on 18 May 1993 that it had autho
rized the commercial take of 160 minke whales in the 
North Atlantic even though the IWC's moratorium on 
commercial whaling had not and has not been lifted. 
Subsequently, Norwegian whalers took 157 minke 
whales for commercial purposes and an additional 69 
for "research" purposes. 

On 5 August 1993 the Secretary of Commerce 
notified the President, as required under the Pelly 
Amendment, that Norway's resumption of commercial 
whaling in June had diminished the effectiveness of 
the IWC's conservation program. The President 
advised Congress on 4 October 1993 that he believed 
Norway's action was serious enough to justify sanc
tions authorized by the Pelly Amendment and that he 
had directed that a list of potential sanctions be 
developed. No sanctions had been imposed before the 
end of 1993. 

Japan and Norway remain certified for their 
"research" whaling under both the Pelly and Pack
wood-Magnuson Amendments pursuant to decisions 
by the Department of Commerce in 1988 and 1992, 
respectively. To date, no sanctions have been im
posed upon imports from either country. 

Review of the Revised Management Procedure 
- In its 9 June 1992 letter to the U.S. IWC Commis
sioner, the Marine Mammal Commission noted that it 
was not clear whether the Revised Management 
Procedure as it was evolving would provide an 
adequate basis for insuring that commercial whaling 
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does not have significant adverse effects on either the 
affected whale stocks or the ecosystems of which they 
are a part. The Commission pointed out that it was 
not clear, for example, whether the intervals between 
required populations surveys and the precision of the 
surveys would be such that the Revised Management 
Procedure would be sensitive to possible ecological 
effects and lead to appropriate management decisions 
if there are significant decreases in habitat or habitat 
carrying capacity or if the productivity of whale 
stocks is affected by extrinsic factors, such as environ
mental pollution. The Marine Mammal Commission 
recommended that further studies be done to deter
mine the sensitivity of the Revised Management 
Procedure to the precision of the input parameters, 
including the precision and frequency of abundance 
estimates. 

The National Marine Fisheries Service shared the 
Marine Mammal Commission's concern and on 15 
July 1993 published a notice in the Federal Register 
seeking nominations of qualified scientists from 
outside the Service to conduct an independent scientif
ic peer review of the Revised Management Procedure. 
By letter of 13 September 1993 the Marine Mammal 
Commission, in consultation with its Committee of 
Scientific Advisors, provided the Service names of 
scientists who it believed had the expertise and lack of 
previous involvement with IWC matters to do an 
objective, independent review of the Revised Manage
ment Procedure. 

The Service subsequently selected seven indepen
dent scientists to conduct the review. The group met 
on 25-29 October 1993 at the Service's Northeast 
Fisheries Science and Research Center in Woods 
Hole, Massachusetts. The group's report is expected 
to be made available early in 1994. 

The Marine Mammal Commission, in consultation 
with its Committee of Scientific Advisors, will review 
the report when it is made available. The Commis
sion will work with the National Marine Fisheries 
Service and the Department of State to assess and 
initiate any follow-up actions suggested by the report. 
In addition, the Commission, in consultation with its 
Committee of Scientific Advisors, will work with the 
National Marine Fisheries Service to compile and 
provide to the IWC requested information on whale
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watching activities and regulations affecting such 
activities in U.S. waters along with information that 
should be considered at the special workshop on the 
effects of environmental change on whale stocks, to 
be held prior to the IWC's 1995 meeting. 

High Seas Driftnet Fisheries 

In the 1980s explosive and uncontrolled growth in 
large-scale high seas driftnet fishing gave rise to 
global concern over its effect on target and non-target 
species and pelagic ecosystems. The gear used in the 
fishery are drift gillnets. These nets, typically com
posed of a series of net segments 30 to 60 meters 
long, hang from a float line to a depth of about 10 
meters. Each night, individual vessels deploy gillnets 
strung together into a series of units sometimes 
totaling more than 60 kilometers in length. Although 
principal targets are salmon, squid, billfish, and tuna, 
the gear is non-selective and catches all kinds of 
marine life. 

The largest driftnet fishing fleets were in the North 
Pacific Ocean. At the peak of the fishery in the mid
to late 1980s, nearly 1,000 licensed driftnet fishing 
vessels from Japan, Korea, and Taiwan were operat
ing in the area. Given the size of the fleets, the 
amount of net being fished, and the absence of mean
ingful programs to manage the fisheries, there was 
grave concern that the incidental catch was significant
ly affecting many non-target species including marine 
mammals, and that the fisheries were a substantial 
threat to the fundamental structure of the pelagic 
ecosystem. 

In 1987 the U.S. Congress passed the Driftnet 
Impact Monitoring, Assessment, and Control Act, 
which required the Department of Commerce, through 
the Department of State, to negotiate monitoring and 
enforcement agreements with high seas driftnet fishing 
nations whose fleets were taking marine resources of 
the United States. Efforts to implement this Act, 
discussed in previous annual reports, clearly indicated 
the wasteful nature of the fisheries and their potential 
effect on non-target species and pelagic ecosystems. 
Monitoring programs implemented under agreements 
with Japan, the Republic of Korea, and Taiwan 
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substantiated the fact that millions of finfish, sharks, 
seabirds, turtles, and marine mammals were being 
caught incidentally. Enforcement efforts also docu
mented illegal fishing in areas closed to such fishing 
under the enforcement agreements. 

Concern about these impacts led the United States 
to take a number of actions to curtail large-scale high 
seas driftnet fishing worldwide. The most important 
of these was developing and cosponsoring Resolution 
44/225, adopted by the United Nations General 
Assembly in December 1989. Among other things, 
the resolution called for a global moratorium on large
scale driftnet fishing on the high seas of all oceans 
beginning 30 June 1992. 

In December 1991 the United Nations General 
Assembly adopted another resolution, Resolution 
441215, proposed by the United States, Japan, and 28 
other nations. Among other points, the new resolu
tion changed the effective date of the moratorium 
from 30 June to 31 December 1992. 

To strengthen U.S. efforts in support of the mora
torium, the President signed into law the High Seas 
Driftnet Fisheries Enforcement Act on 2 November 
1992. Among other things, the law directs that port 
privileges in U.S. waters be denied to any foreign 
vessel known to engage in large-scale driftnet fishing 
after 31 December 1992. It also directs the Secretary 
of the Treasury to prohibit imports of fish, fish 
products, and sport fishing equipment from any nation 
whose nationals engage in driftnet fishing contrary to 
the moratorium or which fail to take appropriate 
action to terminate such fishing. 

International compliance with the moratorium 
generally has been good. However, some individual 
vessel operators and some fish companies, acting 
independently and illegally, continued to engage in 
large-scale pelagic driftnet fishing during 1993. 
Activities to address such fishing are discussed below. 

Large-Scale Driftnet Fishing in the 
North Pacific Ocean 

Each of the driftnet fishing nations in the North 
Pacific - Japan, the Republic of Korea, and Taiwan 
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- has taken positive steps to end large-scale pelagic 
driftnet fishing by their citizens. 

The Government of Japan issued no licenses for 
such fishing in 1993. It has established programs to 
compensate driftnet fishermen for the loss of income 
and disposal of driftnet vessels and fishing gear, and 
initiated an enforcement plan to detect illegal driftnet 
fishing. The Republic of Korea suspended all large
scale driftnet fishing effective 30 November 1992 and 
allocated funds for scraping or refitting driftnet 
vessels. The Government of Taiwan required that all 
driftnet fishing vessels surrender their driftnets by 1 
January 1993 in order to obtain 1993 fishing licenses, 
instituted a vessel buy-back program, offered low
interest loans for refitting driftnet vessels, and de
ployed patrol vessels to monitor fleet activities. 

Notwithstanding these efforts, the United States 
remained concerned that some driftnet vessel opera
tors might continue to conduct large-scale high seas 
driftnet fishing without knowledge of their govern
ments. It therefore sought to extend through 1993 
and beyond the driftnet fishing enforcement agree
ments that had been negotiated previously with the 
Governments of Japan, the Republic of Korea, and 
Taiwan pursuant to the Driftnet Impact Monitoring, 
Assessment, and Control Act of 1987. In addition, 
the U.S. Coast Guard and the Canadian Maritime 
Forces continued surveillance activities in the North 
Pacific during 1993. 

In this regard, on 8 March 1993 the United States 
announced enforcement procedures it planned to use 
when encountering foreign flag or unregistered vessels 
believed to be driftnet fishing in violation of the 
United Nations resolution. On 11 October 1993 the 
Secretaries of Transportation, Commerce, and De
fense also signed a memorandum of agreement on the 
use of Navy surveillance capabilities to locate and 
identify vessels fishing contrary to the driftnet fishing 
moratorium. As part of the agreement, the Navy is 
investigating the potential use of its Integrated Under
sea Surveillance System, an underwater acoustic 
detection network, to identify and track driftnet 
fishing vessels. It would conduct such work provided 
it does not interfere with normal Naval operations and 
resources are available. 

Based on aerial survey efforts in 1993, there was 
no evidence of any unauthorized driftnet fishing by 
vessels from Japan, the Republic of Korea, or Tai
wan. In May 1993, however, the Coast Guard 
located four driftnet vessels operating in the North 
Pacific, three of which were boarded. All three 
vessels were from the People's Republic of China and 
were fishing in violation of their national permits, 
which prohibit carrying driftnet gear. A Japanese 
enforcement vessel assisted the Coast Guard in 
locating and detaining the three ships. The Govern
ment of the People's Republic of China asked that all 
three be returned to China for prosecution. Two were 
ordered to return to port and the third was escorted by 
the Coast Guard to waters off China where a Chinese 
enforcement vessel took custody of it. The United 
States was later informed that fines and other penalties 
had been imposed on all three vessels. The fourth 
vessel, a Honduran flagged ship, fled the area before 
it could be boarded. 

To further address possible unauthorized driftnet 
fishing by vessels from the People's Republic of 
China, the United States sought and concluded a 
memorandum of understanding with government 
officials of that nation. The agreement, signed on 3 
December 1993, authorizes enforcement officials from 
both countries to board and inspect vessels registered 
in the other country if they are found using or 
equipped with large-scale driftnets. The agreement is 
effective through 1994 and may be extended by the 
two countries as warranted. 

In June, a Canadian surveillance plane also sighted 
four driftnet vessels in the North Pacific. One was 
from Honduras and nationality of the other three 
could not be determined. None was fishing at the 
time they were observed and they were not resighted. 

Large-Scale Driftnet Fishing in the 
North Atlantic Ocean and Mediterranean Sea 

Fishermen in several European nations bordering 
the North Atlantic Ocean and Mediterranean use 
driftnet fishing gear to catch billfish, albacore, and 
other species. In view of these fishing activities and 
the moratorium provision adopted under U.N. Resolu
tion 44/225, the European Community Council of 
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Fisheries Ministers adopted measures in October 1991 
to phase out large-scale high seas driftnet fishing. 

In particular, the Council adopted a regulation 
restricting the length of driftnets used by European 
Community vessels, both inside and outside waters of 
member countries, to no longer than 2.5 kilometers. 
To accommodate a request by the Government of 
France, however, the Council granted an exception to 
this regulation for the French albacore tuna driftnet 
fishery operating in the eastern North Atlantic. The 
derogation permitted this fishery to use driftnets up to 
five kilometers in length, but only until 31 December 
1993 unless it was demonstrated by scientific study 
that there is no ecological risk linked with continu
ation of the exception. 

During the Marine Manunal Commission's annual 
meeting on 17-19 November 1993, the Commission 
was advised that representatives of France were likely 
to seek an extension of the derogation. The Commis
sion also was advised of reports that some driftnet 
fishing vessels from Italy and perhaps other nations 
were continuing to fish illegally with nets longer than 
2.5 kilometers. 

In response to this information, the Commission 
wrote to the Department of State on 23 November 
1993. In its letter the Commission recommended that 
the State Department urge that the Council of Fisher
ies Ministers take no steps to that would weaken the 
provisions of its regulation and that its members 
intensify their efforts to implement it. In addition, the 
Commission recommended that the Government of 
Italy be advised of U.S. concern over the use of 
driftnets longer than 2.5 kilometers by the operators 
of some Italian fishing vessels. 

As of the end of 1993, the Commission had not yet 
received a reply from the Department of State. 
However, late in December 1993 the European 
Community Council of Fisheries Ministers made a 
preliminary decision to deny a request to extend the 
exception granted to the French albacore tuna fishery .. 
In addition, the Government of Italy took steps to 
strengthen reporting requirements so as to enhance 
enforcement of the ban on fishing with driftnets 
longer than 2.5 kilometers. Under preexisting provi
sions of Italian law, those violating the ban were 

already subject to fines, suspension of fishing licenses, 
and confiscation of nets and fish. 

Action by the United Nations 

At its 48th Session late in 1993, the United Nations 
General Assembly reviewed matters related to large
scale pelagic driftnet fishing and adopted a new 
resolution reaffirming the importance it attaches to 
compliance with Resolution 46/215. In this regard, 
the resolution expressed concern over reports that 
some vessels were continuing to fish, contrary to the 
moratorium provisions, and it called upon all mem
bers of the international community to provide infor
mation on the implementation of Resolution 46/215 to 
the Secretary General. The resolution also requested 
the Secretariat to provide a report on further develop
ments for review at the 49th Session in 1994. 

Conservation and Protection
 
of Marine Mammals
 

in the Southern Ocean
 

At least thirteen species of seals and whales inhabit 
or occur seasonally in the Southern Ocean, the seas 
surrounding Antarctica. Many of these species have 
been or could be affected adversely by human activi
ties. As noted in previous annual reports, two of the 
seal species (the Antarctic fur seal and the southern 
elephant seal) and regional populations of humpback, 
blue, fin, sei, and sperm whales were, and in some 
cases remain, severely depleted as a result of unregu
lated or poorly regulated commercial hunting. 

There has been no commercial sealing in the 
Antarctic since the 1950s. However, several elephant. 
seal colonies have declined in recent years for un
known reasons. The remaining previously exploited 
seal stocks appear to have recovered or to be recover
ing to pre-exploitation levels. Further, in 1972 the 
Antarctic Treaty Consultative Parties concluded the 
Convention for the Conservation of Antarctic Seals. 
This Convention, which entered into force in 1977, 
provides an agreed mechanism for regulating commer
cial sealing in the Antarctic, should it ever be re
sumed. Also, the Antarctic Treaty Consultative 
Parties have recognized that diseases, such as the 
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phocine distemper virus that devastated the harbor seal 
population in the North Sea in 1988 (see Chapter VI 
for discussion of this and other unusual mortality 
events), possibly could be introduced into the Antarc
tic by dogs and other non-native fauna and flora. 
Through the Antarctic Treaty Protocol on Environ
mental Protection (see below), the Parties have taken 
steps to reduce the risk of exposing native Antarctic 
flora and fauna to non-indigenous diseases. 

As noted in the earlier discussion in this chapter on 
the International Whaling Commission, there also is 
a moratorium on commercial whaling currently in 
effect. In addition, the Antarctic Treaty Protocol on 
Environmental Protection discussed below would 
prohibit oil and gas development and other mineral 
resource activities in Antarctica for at least 50 years. 
Therefore, at the present time, neither commercial 
sealing, commercial whaling, nor mineral exploration 
or development poses threats to the continued exis
tence of Southern Ocean populations of seals and 
whales. However, commercial sealing and whaling 
could be resumed, and mineral exploration and devel
opment very well could occur in the future. In 
addition, expansion of fisheries, particularly the 
fishery for Antarctic krill (Euphausia superba), could 
pose threats to seals, whales, and other species 
dependent upon fish and krill as their principal food 
source. In some areas, construction and operation of 
scientific stations and increasing tourism may also 
pose threats. 

Because of the possible direct and indirect effects 
of fisheries and other activities on marine mammals, 
the Marine Mammal Commission conducts a continu
ing review of matters that might affect marine mam
mals, krill, or other components of the Southern 
Ocean ecosystem upon which marine mammals may 
depend. It has made recommendations to the National 
Science Foundation, the Department of State, the 
National Oceanic and Atmospheric Administration, 
and the National Marine Fisheries Service on the need 
for basic and directed research and for international 
agreements to effectively regulate sealing, whaling, 
fisheries, mineral reSource exploration and develop
ment, and related activities in Antarctica and the 
surrounding seas. 

Commission representatives participate in inter
agency meetings to develop U.S. policy regarding 
activities in Antarctica and the surrounding seas. 
Commission representatives also have served as 
advisors on many of the delegations to Antarctic 
Treaty Consultative Meetings and meetings of the 
Commission and Scientific Committee for the Conser
vation of Antarctic Marine Living Resources. 

Activities and background information concerning 
activities carried out in 1993 are described below. 

Protocol on Environmental Protection 
to the Antarctic Treaty 

Following conclusion in May 1980 of the Conven
tion for the Conservation of Antarctic Marine Living 
Resources, discussed below, the Antarctic Treaty 
Consultative Parties initiated negotiation of an agree
ment to govern possible mineral resource activities in 
the Antarctic. The negotiations, which were not 
concluded until June 1988, produced the Convention 
on the Regulation of Antarctic Mineral Resource 
Activities. 

The Convention requires that it be ratified by all 
26 Antarctic Treaty Consultative Parties in order to 
enter into force. In 1989 France and Australia 
indicated that they would not ratify the Convention, 
and proposed instead that mineral resource activities 
in the Antarctic be banned permanently and that a 
separate agreement be concluded to protect the Ant
arctic environment. This meant that the Convention 
could not enter into force. 

As noted in the Marine Mammal Commission's 
previous annual report, the Antarctic Treaty Parties 
agreed in 1989 that a special consultative meeting 
should be held in 1990 to consider various proposals 
for protection of the Antarctic environment, including 
proposals to permanently ban mineral resourCe activi
ties. Sessions of this, the XIth Special Antarctic 
Treaty Consultative Meeting, Were held in Vina del 
Mar, Chile, from 19 November to 6 December 1990, 
and in Madrid, Spain, on 22-30 April, 17-22 June, 
and 3-4 October 1991. At the last session, the 
Protocol on Environmental Protection to the Antarctic 
Treaty was adopted. 
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The Protocol includes four annexes specifying 
obligations and requirements with respect to (1) prior 
assessment of the possible environmental impacts of 
activities planned to be conducted in Antarctica; (2) 
conservation of Antarctic fauna and flora; (3) waste 
disposal and management; and (4) prevention of 
marine pollution. A fifth annex, setting forth obliga
tions and requirements for special area protection and 
management, was adopted at the XVIth Antarctic 
Treaty Consultative Meeting in October 1991. 

The intent of the Protocol is to improve the effec
tiveness of the Antarctic Treaty as a mechanism for 
protecting the Antarctic environment and for ensuring 
that the Antarctic does not become the scene or object 
of international discord. It designates Antarctica as a 
natural reserve, devoted to peace and science. It 
establishes general principles and legally binding 
obligations to protect the Antarctic environment. As 
noted earlier, it prohibits any activities relating to 
mineral exploration and development and specifies 
that this prohibition cannot be lifted for at least 50 
years following entry into force of the Protocol. It 
further specifies that a legally binding regime to 
govern mineral resource activities must be in place 
before the prohibition can be lifted. Like the Conven
tion on the Regulation of Antarctic Mineral Resource 
Activities, 'the Protocol will not enter into force until 
it has been ratified by all 26 of the current Antarctic 
Treaty Consultative Parties. 

The President of the United States transmitted the 
Protocol to the Senate for its advice and consent to 
U.S. ratification on 14 February 1992. The Senate 
provided its advice and consent on 7 October 1992. 
However, consistent with general practice, the United 
States will not formally ratify the Protocol until 
legislation has been enacted to provide the Govern
ment statutory authority to implement its provisions. 

Proposed implementing legislation was drafted in 
1992 by both the Administration and Congressional 
staff. The draft bills differed substantially, and no 
action was taken on either in 1992. 

Study of the Effects of Antarctic Policy on 
Antarctic Science - The Protocol on Environmental 
Protection recognizes that scientific research programs 
and related logistic support activities, as well as 
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tourism and other non-governmental activities, may 
have adverse impacts on the Antarctic environment 
and the value of Antarctica as a scientific laboratory. 
When it enters into force, the Protocol will require 
that Parties, among other things, assess the possible 
environmental impacts of research programs and 
related logistics support activities during the planning 
stages and take steps to assess and minimize the 
effects of the activities that are conducted. 

Scientists in the United States and other countries 
are concerned that these obligations and/or efforts to 
meet them will create bureaucratic impediments to 
basic research and reduce the amount of funding 
available to support basic research. As noted in the 
Marine Mammal Commissions's previous annual 
report, the Department of State provided funds to the 
National Academy of Sciences' Polar Research Board 
in 1992 to constitute a special committee to assess the 
validity of these concerns. 

The committee, composed of legal experts and 
scientists with first-hand knowledge of research and 
working conditions in the Antarctic, met several times 
in 1993. The Committee report, "Science and Stew
ardship in the Antarctic, " was completed and provided 
to the Department of State and other interested agen
cies and individuals in July 1993. The report briefly 
describes the nature and significance of research 
programs in the Antarctic. It recommends eight steps 
that should be taken to facilitate scientific research 
while at the same time ensuring that neither research 
nor other activities in Antarctica compromise the 
unique scientific or other values of Antarctica. 

[Copies of the report, published in 1993 by the 
National Academy Press, can be obtained from the 
Polar Research Board, National Research Council, 
2101 Constitution Avenue, N. W., Washington, D.C. 
20418, or from the National Academy Press, 2101 
Constitution Avenue, N. W. Box 285, Washington, 
D. C. 20055.] 

The Keystone Workshop - Scientists, environ
mental groups, the tourist industry, and others with 
special interest in Antarctica have differing views 
concerning certain provisions that should be included 
in the U.S. legislation implementing the Environmen
tal Protocol. To further identify and determine how 
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these differences might be resolved, the National 
Science Foundation contracted with the Keystone 
Center, Keystone, Colorado, to hold a workshop 
involving representatives of the scientific community, 
the environmental community, the tourist industry, 
Congressional staff, and Federal agencies with interest 
and responsibilities regarding the Antarctic. The 
workshop was held on 6-8 April 1993 at Airlie 
House, Warrenton, Virginia. Following the work
shop, a series of infonnal meetings were held to 
further facilitate identification and resolution of 
conflicting views regarding provisions that should be 
included in the implementing legislation. 

Proposed Legislation - Early in 1993 the new 
Administration initiated a review of U.S. policy 
regarding the Antarctic. One product of this review 
was preparation of proposed legislation to implement 
the Protocol on Environmental Protection. The pro
posal was transmitted to Congress in November 1993. 

The Administration bill, "The Antarctic Environ
mental Protection Act of 1993," would repeal the 
Antarctic Conservation Act of 1978 (enacted to give 
effect to the Agreed Measures for the Conservation of 
Antarctic Flora and Fauna, adopted by the Antarctic 
Treaty Consultative Parties in 1968), and replace it 
with legislation to give effect to the Protocol on 
Environmental Protection. The bill builds upon and 
seeks to find a middle ground using three very differ
ent bills previously introduced into the Congress by 
Senator John F. Kerry (S. 1427), Representative 
Gerry G. Studds (H.R.1066), and Representative Rick 
Boucher (H.R. 964). 

Hearings were held by the Senate Committee on 
Commerce, Science and Transportation on 26 October 
1993 and jointly by the House Foreign Affairs and 
Merchant Marine and Fisheries Committees on 16 
November. No further action was taken in 1993. 

Liability for Damage to the Antarctic Environ
ment - Article XI of the Antarctic Treaty Protocol 
on Environmental Protection calls upon Parties to 
develop an annex specifying rules and procedures for 
assessing and determining liability for environmental 
damage arising from activities in the Antarctic Treaty 
area. As noted in the Marine Manunal Commission's 
previous annual report, it was agreed at the Antarctic 
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Treaty Consultative Meeting held in Venice in No
vember 1992 that proposals for a liability annex 
would be developed and exchanged through diplomatic 
channels and that an infonnal meeting of legal experts 
would be held before the next Antarctic Treaty 
meeting to begin development of the liability annex. 

The meeting of legal experts was held in Heidel
berg, Gennany, on 18-20 November 1993. The 
meeting was attended by experts from most Antarctic 
Treaty Consultative Parties. The results of the 
meeting and possible follow-up actions will be consid
ered at the regular Antarctic Treaty Consultative 
Meeting in Kyoto, Japan, on 11-22 April 1994. 

Activities Related to 
Marine Living Resources 

In the early 1960s the fonner Soviet Union and 
Japan began experimental fisheries for krill (Eu
phausia superba) in the Southern Ocean. In the late 
1960s the fonner Soviet Union began commercial 
finfish fishing in the Southern Ocean. As noted in 
previous Commission annual reports, concerns that 
the developing fisheries, particularly the krill fishery, 
could adversely affect seals, whales, and other non
target species, as well as the target species, led the 
Antarctic Treaty Consultative Parties to negotiate and 
adopt the Convention for the Conservation of Antarc
tic Marine Living Resources. 

The Convention was concluded in May 1980 and 
came into force in April 1982. It established the 
Commission and the Scientific Committee for the 
Conservation of Antarctic Marine Living Resources. 
The first meetings of these bodies were held in 1982. 
The Marine Manunal Commission's involvement in 
negotiation of the Convention and the first 11 meet
ings of the Commission and Scientific Committee are 
described in previous annual reports. 

The 1993 meetings of the Commission and Scien
tific Committee for the Conservation of Antarctic 
Marine Living Resources were held in Hobart, 
Tasmania, Australia, from 25 October to 5 November 
1993. The principal results of the meetings are 
summarized below. 
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[Meeting reports and other information concerning the 
Commission and the Scientific Committee for the 
Conservation of Antarctic Marine Living Resources 
can be obtained by writing the Commission for the 
Conservation of Antarctic Marine Living Resources, 
25 Old Wharf, Hobart, Tasmania, 7000, Australia.] 

The Krill Fishery - The total commercial krill 
catch in 1992-1993 was 88,000 metric tons, down 
nearly 70 percent from the 288,546 metric tons caught 
in 1991-1992. The decline was due to reduction in 
fishing effort by Russia and the Ukraine. These 
countries took a combined total of only 9,000 tons of 
krill in 1992-1993, compared to nearly 300,000 tons 
in previous years. Both countries indicated that they 
expected an increase in fishing effort next year 
although probably not to their pre-1993 levels. 
Catches by Chile, Japan, and Poland Were near their 
previous levels and together totaled 79,000 metric 
tons. 

As noted in the Marine Mannnal Commission's 
previous annual report, the Commission for the 
Conservation of Antarctic Marine Living Resources, 
on the advice of its Scientific Committee, has set 
precautionary caps on the catch of krill in statistical 
area 48 (the South Atlantic sector) and in statistical 
subdivision 58.4.2 (the Prydz Bay area). In addition, 
the Scientific Committee has asked its Working Group 
on Krill to consider and provide advice on measures 
needed to estimate with appropriate precision the 
biomass and potential yield of krill stocks in different 
geographic areas. This group, in collaboration with 
the Working Group on Ecosystem Monitoring (see 
below), is attempting to develop a model that can be 
used to estimate the potential yield of krill in various 
areas, taking into acconnt uncertainties in estimates of 
current and pre-exploitation biomass, natural mortali
ty, recruitment, and relationships with other ecosys
tem components (e.g., krill predators). 

It is not clear whether all relevant uncertainties 
have been identified and are being factored appropri
ately into development of the krill yield model. For 
example, it is not clear whether differences in the 
seasonal distribution of the various krill predators and 
the ways in which they locate and catch krill have 
been identified and are being considered. Thus, in 
advance of the next meeting of the Working Group on 
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Krill, the Marine Mannnal Commission will consult 
with the National Marine Fisheries Service to deter
mine what is being done and whether anything more 
needs to be done to develop a krill yield model that 
appropriately factors in the food needs of marine 
mannnals and other krill predators. 

Finfish Fisheries - The total reported finfish 
catch in the 1992-1993 season was 5,810 metric tons, 
down from 58,218 metric tons in 1991-1992. The 
only species taken was the Patagonian toothfish, 
Dissostichus eleginoides. The majority of the catch 
(2,990 metric tons) was in statistical sub-area 48.3 
(around South Georgia Island) by fishing vessels from 
Russia, Chile, the Ukraine, and Bulgaria. 

Toothfish also were caught by Chilean vessels 
fishing immediately outside the convention area and to 
the north and west of statistical sub-area 48.3. 
Catches in and outside the convention area could be 
from the same stock and, while the catch level in any 
one area might be sustainable, the collective catch 
could seriously deplete the stock. Recognizing this, 
the Commission adopted a conservation measure 
designating statistical sub-area 48.3 as a special area 
for protection and scientific study of Dissostichus 
eleginoides and limiting the total catch of D. elegi
noides in the area to 1,300 metric tons during the 
1993-1994 fishing season. The conservation measure 
divides the 1993-1994 fishing season into five 55-day 
time periods and specifies that no more than one 
vessel may fish for D. eleginoides within statistical 
sub-area 48.3 during any of the five fishing periods. 
It specifies that each fishing vessel must carry a 
scientific observer appointed in accordance with the 
Scheme ofInternational Scientific Observation adopted 
by the Commission. 

The Commission continued the conservation 
measureS adopted in 1992 prohibiting the taking of 
finfish for other than scientific purposes in sub-areas 
48.1 (the Antarctic Peninsula) and 48.2 (the South 
Orkney Islands) during the 1993-1994 fishing seasons. 

The Crab Fishery - As noted in previous Marine 
Mannnal Commission annual reports, the National 
Marine Fisheries Service issued a permit in 1990 
authorizing a Seattle-based fishing vessel to conduct 
exploratory fishing for king crabs (Paralomis spinosis
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sima) and stone crabs (P. formosa) in statistical sub
areas 48.1, 48.2, and 48.3 during the 1990-1991 
fishing season. Although the permit and permitting 
procedure complied fully with all existing conserva
tion measures, it sparked a debate and led the United 
States to propose and the Commission for the Conser
vation of Antarctic Marine Living Resources to adopt 
a conservation measure requiring that members 
provide advance notification and information on the 
nature of the potential fishery and fishery resources 
before authorizing any new fisheries in the convention 
area. In 1993 the United States proposed and the 
Commission adopted a conservation measure specify
ing procedures to be used to guide development of 
exploratory fisheries. (See the next section for further 
discussion of this issue.) 

The U.S. fisherman was unable to begin fishing in 
1991. In 1992 he conducted two exploratory fishing 
trips and caught 299 metric tons of crabs in statistical 
sub-area 48.3. Using data collected during the first 
trip and analyses provided by National Marine Fisher
ies Service scientists, the Scientific Committee's 
Working Group on Fish Stock Assessment estimated 
in 1992 that the crab resource in sub-area 48.3 may 
be sufficient to sustain an arumal take of about 2,200 
metric tons. The data were insufficient to allow 
confidence in this estimate, and the Commission 
requested that the Committee develop a plan for 
obtaining the information needed to reliably assess the 
size and productivity of the crab resource and to 
ensure that catches do not exceed the sustainable catch 
levels. Pending development and implementation of 
the data acquisition plan, the Commission adopted a 
conservation measure in 1992 prohibiting any member 
from allowing more than one vessel to participate in 
the crab fishery and limiting the total take to 1,600 
metric tons if vessels from more than three member 
nations participate in the exploratory fishery. 

To assist in preparing the long-term data acquisi
tion and management plan, the United States offered 
to host a workshop to identify data needs and deter
mine how those needs could best be met. The offer 
was accepted, and the workshop was held at the 
National Marine Fisheries Service's Southwest Fisher
ies Science Center in La Jolla, California, on 26-28 
April 1993. Based on analyses and recommendations 
provided by workshop participants and endorsed by 
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the Scientific Committee, the Commission adopted 
two related conservation measures at its 1993 meeting. 

Conservation Measure 74/XII specifies that the 
exploratory crab fishery in statistical sub-area 48.3 
shall be limited to one vessel per member and the 
total catch shall not exceed 1,600 metric tons during 
the 1993-1994 fishing season. It continues require
ments adopted in 1992 that each member intending to 
participate in the exploratory crab fishery notify the 
Secretariat and provide certain information at least 
three months before the start of the fishing season. It 
specifies that fishing be done only with crab pots 
(traps) and that only sexually mature male crabs be 
kept. It also specifies information that is to be 
collected and provided to the Secretariat. 

Conservation Measure 75/XII outlines a three
phase experimental fishing regime to which every 
vessel participating in the exploratory crab fishery in 
sub-area 48.3 must comply. Among other things, the 
conservation measure specifies that during the first 
season that a vessel participates in the experimental 
fishery, the first 200,000 pot- hours of effort must 
occur within 12 blocks (0.5 degree latitude by 1 
degree longitude) and that no more than 30,000 pot
hours of effort may occur in any single block. In 
phase two, vessels are required to fish in three small 
squares measuring approximately 26 square miles and 
must fish continuously (except in emergencies or foul 
weather conditions) within a single square until the 
average catch per pot has been reduced to 25 percent 
or less of its initial value and then continue fishing for 
an additional 7,500 pot-hours. 

The information gained through this structured 
approach should allow the Scientific Committee to 
accurately estimate sustainable catch levels and to 
design monitoring programs to evaluate the effective
ness of the management program. 

Special Regnlation of New and Developing 
Fisheries - One of the principal impediments to 
effective fishery management is that fisheries often 
develop faster than knowledge of the size and produc
tivity of the target fish resource and its relationships 
with other ecosystem components. As noted above, 
the Commission for the Conservation of Antarctic 
Marine Living Resources, acting on a proposal made 
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by the United States, adopted a conservation measure 
in 1991 requiring that members intending to develop 
new fisheries in the convention area notify the Com
mission at least three months in advance of its next 
regular meeting and provide information on the 
proposed fishery, including an assessment of its 
possible impacts on dependent and associated species. 

In 1993 the Commission adopted a conservation 
measure, also proposed by the United States, extend
ing the provisions of the conservation measure regard
ing new fisheries to developing fisheries for which 
there is insufficient information to estimate potential 
yield and potential impacts on dependent and related 
species. The conservation measure requires that a 
data collection plan be formulated and updated annual
ly by the Scientific Committee and that each member 
active in the fishery or intending to authorize a vessel 
to enter the fishery must annually prepare and submit 
to the Commission by a specified date a research and 
fishery operations plan for review by the Scientific 
Committee and the Commission. The measure 
requires that each vessel participating in an explorato
ry fishery carry a scientific observer to ensure that 
data are collected in accordance with the data collec
tion plan. 

Consistent with this measure, the Commission, as 
noted earlier, adopted data collection plans for the 
crab fishery in statistical area 48 and the Dissostichus 
eleginoides fishery in statistical sub-area 48.3. 

Assessing and Avoiding Incidental Mortality 
As noted in Chapter VII of this report, marine mam
mals, seabirds, and other non-target species may be 
caught incidentally during commercial fishing opera
tions. They also may be caught and killed in lost and 
discarded fishing gear and other debris, particularly 
non-biologically degradable plastics, dumped or 
discarded in the world's oceans. 

The Commission for the Conservation of Antarctic 
Marine Living Resources has recognized and taken 
steps to assess and prevent or minimize such inciden
tal mortality. The Commission has, for example, 
developed an information brochure that members are 
required to provide to fishermen, researchers, and 
others working in the convention area to ensure that 
they are aware of the sources, fates, and effects of 

lost and discarded fishing gear and other potentially 
hazardous marine debris. The Commission also has 
developed and required posting of a placard to alert 
the crews of vessels operating in the convention area 
of the problem and what they can do to prevent it. 

Information presented during the 1993 meetings of 
the Commission and Scientific Committee for the 
Conservation of Antarctic Marine Living Resources 
indicates that these efforts have been only partially 
successful. For example, information presented by 
the United Kingdom indicated that from 1990 to 1991 
there was a 75 percent reduction in potentially hazard
ous debris found washed up on beaches at Bird Island, 
in 1992 there was a 20-fold increase, primarily of 
nylon string and rope. 

To further reduce the potential for introducing 
hazardous debris into the convention area, the Com
mission adopted a conservation measure in 1993 that 
will prohibit the use of plastic binding bands on bait 
boxes on fishing vessels in the convention area by 
1996 and the use of all binding bands on vessels that 
do not use on-board incinerators by 1997. The 
Commission also called upon those members who 
have not already done so to ratify and implement 
Annex V of the 1978 Protocol to the International 
Convention for the Prevention of Pollution from Ships 
(MARPOL) and the 1972 Convention on the Preven
tion of Marine Pollution by Dumping Wastes and 
Other Matter (the London Dumping Convention). 

The Commission approved guidelines developed by 
the Secretariat for conducting surveys of beached 
marine debris. The Commission agreed that the 
guidelines should be reviewed after two years when 
members have gained more experience in using them 
to conduct surveys. 

Ecosystem Monitoring - The Convention for the 
Conservation of Antarctic Marine Living Resources 
requires that fishing and related activities in the 
convention area be managed to prevent irreversible 
changes in the structure and dynamics of the Antarctic 
marine ecosystem, as well as to prevent overfishing 
and depletion of harvested, dependent, and associated 
populations. It would be prohibitively costly, if not 
impossible, to assess and monitor every species and 
population stock that might be affected indirectly as 
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well as directly by fishing and associated activities in 
the Southern Ocean. Therefore, in 1984 the Scientific 
Committee for the Conservation of Antarctic Marine 
Living Resources established the Working Group on 
Ecosystem Monitoring to identify key components of 
the Antarctic marine ecosystem and to formulate and 
coordinate implementation of a multi-national research 
program to assess and monitor their status. Since 
then, the working group has developed and members 
have begun to implement a long-term program with 
three principal components: (1) monitoring of repre
sentative land-breeding krill predators (e.g., Antarctic 
fur seals and Adelie and chinstrap penguins) at a 
network of sites throughout the Antarctic; (2) compre
hensive studies of krill, krill predators, and environ
mental variables in three integrated study areas (Prydz 
Bay, the Bransfield Strait, and the area around South 
Georgia Island); and (3) directed studies of crabeater 
seals - one of the Antarctic marine ecosystem's 
principal krill consumers - in one or more pack ice 
areas. The working group also has developed and 
periodically updated a manual setting forth standard 
methods for collecting, reporting, and analyzing 
monitoring data. 

The working group met in Seoul, Republic of 
Korea, on 16-23 August 1993. The group reviewed 
both the monitoring methodology and the results of 
studies done to date. Not all members of the Scientif
ic Committee sent representatives to the meeting. 
Further, only three countries - Australia, the United 
Kingdom, and the United States - had submitted 
monitoring data from 1992-1993 for consideration at 
the meeting. 

The working group considered and provided advice 
on additional data and analyses needed to determine 
how concentration of krill fishing in certain nearshore 
areas may affect local breeding populations of seals, 
penguins, and other krill predators. The working 
group also considered and provided assessments of 
how prohibiting krill fishing within 50 and 100 
kilometers of Livingston and Elephant Islands, where 
much krill fishing traditionally has occurred, might be 
expected to affect krill catch rates. 

It was agreed that a joint meeting of the Working 
Group on Ecosystem Monitoring and the Working 
Group on Krill should be held in 1994. 
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The U.S. Antarctic Marine Living Resources 
Research Program - The Antarctic Marine Living 
Resources Convention Act of 1984 provides the 
domestic authority necessary for the United States to 
implement the Convention on the Conservation of 
Antarctic Marine Living Resources. Among other 
things, the Act directs that the National Science 
Foundation continue to support basic marine research 
in the Antarctic and that the Secretary of Commerce, 
in consultation with the Secretary of State, the Direc
tor of the National Science Foundation, and appropri
ate officials of other Federal agencies, such as the 
Marine Mammal Commission, prepare, implement, 
and annually update a plan for directed research 
necessary to effectively implement the Convention. 
The Secretary of Commerce has delegated authority to 
the National Marine Fisheries Service, and the Service 
has developed and carried out a directed research plan 
as required by the Act. 

As noted in previous Marine Mammal Commission 
reports, the plan was developed in consultation with 
the National Science Foundation, the Marine Mammal 
Commission, other Federal agencies, knowledgeable 
scientists in the United States and abroad, representa
tives of the U.S. fishing industry, and representatives 
of U.S. environmental groups. Responsibility for the 
program initially was given to the Narragansett 
(Rhode Island) Laboratory of the National Marine 
Fisheries Service's Northeast Fisheries Science 
Center. In 1988 program responsibility was trans
ferred to the Service's Southwest Fisheries Science 
Center in La Jolla, California. 

A program review was held in May 1992. The 
review panel included representatives of the Marine 
Mammal Commission and several universities, as well 
as National Marine Fisheries Service scientists not 
associated with the program. The panel concluded 
that the program was well-conceived and focused 
appropriately on tasks that (a) are essential to meeting 
the ecosystem-oriented objectives of the Convention 
for the Conservation of Antarctic Marine Living 
Resources; (b) can best be done with U.S. technology 
and scientific expertise; and (c) are not being done by 
other Parties to the Convention. The panel noted, 
however, that the program has been constrained by 
limited and uncertain funding, by uncertainties regard
ing ship support, and by use of ships not capable of 
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conducting trawl surveys with conunercial-sized nets. 
The panel reconunended that the Center seek funding 
and ship commitments at least two years in advance 
and for periods of at least three to five years. The 
panel also reconunended that an ecosystem model be 
developed and used to help identify research and 
management priorities and that a quantitative popula
tion biologist be hired or assigned from another part 
of the Service to do modeling studies and stock 
assessments. 

It is the Commission's understanding that the 
National Oceanic and Atmospheric Administration, 
acting upon the panel's report, included funding for 
the program as a line item in its 1994 budget request. 
In addition, the Department of State transferred funds 
to the National Marine Fisheries Service to initiate the 
modeling studies reconunended by the panel. 

During the 1992-1993 austral sununer, the Service 
conducted (1) a krill survey and related oceanographic 
studies using the NOAA ship Surveyor in the waters 
surrounding Elephant Island; and (2) studies of 
penguins and seals On Seal Island (a small island off 
the northwest coast of Elephant Island) that might be 
affected indirectly by krill harvesting in the Elephant 
Island area. The Service also organized and convened 
the previously mentioned workshop to prepare a 
management plan for the developing crab fishery and 
prepared to place biologists aboard the U.S. vessel 
conducting the exploratory crab fishery to obtain 
information needed to begin to assess the size and 
productivity of Antarctic crab populations. 

The Arctic Environmental
 
Protection Strategy
 

Polar regions, both Arctic and Antarctic, play an 
important role in global climate and weather patterns. 
Recent studies indicate that a variety of pollutants that 
originate from human activities in the middle latitudes 
are being transported to and are contaminating both 
the Arctic and the Antarctic. These include organic 
compounds, heavy metals, acidifying gases, and 
radionuclides. 

Recognizing that protection of the Arctic environ
ment will require international cooperation, the eight 
Arctic countries - Canada, Denmark (for Greenland), 
Finland, Iceland, Norway, the Russian Federation, 
Sweden, and the United States - adopted the Arctic 
Environmental Protection Strategy in June 1991, in 
Rovaniemi, Finland. The goals of the strategy are to 
preserve the environmental quality and natural re
sources of the Arctic, monitor environmental condi
tions and reduce pollution in the Arctic, and accom
modate the traditional and cultural needs, values, and 
practices of indigenous peoples, related to assessing 
and protecting the Arctic environment. 

The strategy calls for cooperation in four areas: 
environmental monitoring and assessment; conserva
tion of flora and fauna; emergency prevention, pre
paredness, and response; and the marine environment. 
Working groups have been established to develop and 
oversee implementation of action plans for each 
program area. 

The Department of State has lead responsibility for 
developing and overseeing implementation of U.S. 
policy regarding various aspects of the protection 
strategy. Other agencies have responsibility for 
particular programs: the Environmental Protection 
Agency and the National Oceanic and Atmospheric 
Administration share lead responsibility for developing 
and coordinating U.S. activities regarding the Arctic 
Monitoring and Assessment Program; the Fish and 
Wildlife Service has lead responsibility for developing 
and coordinating U.S. activities concerning the 
Conservation of Arctic Flora and Fauna Program; and 
the Coast Guard has lead responsibility for developing 
and implementing U.S. activities regarding the Emer
gency Prevention, Preparedness, and Response 
Program. Activities are coordinated through an 
interagency working group chaired by the Department 
of State. This group includes representatives of the 
Marine Manunal Commission, the Arctic Research 
Commission, the National Science Foundation, the 
U.S. Geological Survey, the National Park Service, 
and previously mentioned agencies. 
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Arctic Environmental Protection Strategy 
Second Ministerial Meeting 

The Arctic Environmental Protection Strategy 
contains no legally binding obligations. However, the 
eight signatory nations are committed to taking all 
practicable steps to implement it. 

A second ministerial-level meeting was held in 
Nuuk, Greenland, on 16 September 1993. At this 
meeting the Parties reviewed progress made in the 
past two years and formally reaffirmed their commit
ment to protect and preserve the Arctic environment, 
continue monitoring threats to the Arctic environment, 
and ensure that resources are made available to enable 
each country to implement national pollution monitor
ing plans. Among other things, they reviewed the 
status of the Arctic Monitoring and Assessment 
Program, endorsed the direction and thrust of the 
Conservation of Arctic Flora and Fauna program, and 
agreed to form a working group on protection of the 
marine environment to assess the need for further 
international actions or instruments to prevent pollu
tion of the Arctic marine environment. Parties also 
agreed to consider the formation of a working group 
on sustainable development, including sustainable 
utilization of resources by indigenous peoples. 

Arctic Monitoring and Assessment Program 

In 1992 and 1993 the Marine Mannnal Commis
sion worked with other agencies on developing two of 
the strategy's programs - the Arctic Monitoring and 
Assessment Program and the Conservation of Arctic 
Flora and Fauna Program. The objectives of the 
Monitoring and Assessment Program are to measure 
levels of anthropogenic pollutants and assess their 
effects on the Arctic environment and human health. 
Pollutants and effects of greatest concern are persis
tent organics, heavy metals, radionuclides, acidifica
tion, eutrophication, climate change, and increased 
UV radiation. Work within the program is based on 
existing national and international programs, orga
nized according to ecosystem components (e.g., 
terrestrial, marine, and freshwater environments) and 
observational tools (e.g., remote sensing). Late in 
1992 and early in 1993 the working group established 
to develop this program completed and circulated a 

directory of environmental monitoring and research 
projects being done in each country. Coordination 
and expansion of these, together with a number of 
new projects, form the monitoring program. Informa
tion gathered from the various projects, along with 
data from other sources on pollutant emissions and 
discharges, are to be entered into databases to provide 
the foundation for assessment of pollution effects on 
Arctic ecosystems. 

The working group requested that an independent 
scientific evaluation or audit of the implementation 
program be conducted jointly by the International 
Arctic Science Committee and the International 
Council for the Exploration of the Seas. The audit, 
completed in August 1993, endorsed the program's 
objectives and continued development but noted that 
its implementation would require a substantial com
mitment of resources. While endorsing the program 
generally, the auditors identified potential weaknesses, 
such as insufficient coordination among the sub
programs, and the possibility that member nations, 
such as the Russian Federation, would be unable to 
meet their obligations. Effective implementation of 
the program will have to overcome these and other 
challenges. 

Conservation of Arctic Flora and Fauna 

The goals of this program are to assemble informa
tion on the status of Arctic vegetation and wildlife and 
to identify and develop priorities for cooperative 
international action to address the most serious threats 
to Arctic flora and fauna. As part of this process of 
obtaining and evaluating information, the program's 
working group proposes to seek and use traditional 
knowledge of indigenous Arctic people. Efforts are 
guided by work plans that are revised annually. 

The working group, which includes a member of 
the Marine Mammal Commission's Committee of 
Scientific Advisors, met in Fairbanks, Alaska, in May 
1993. At this meeting, the group developed its 
1993/1994 work plan. The goals of the work plan are 
to establish a network of Arctic Protected Areas, 
develop an environmental and ecological mapping 
project based on Arctic Natives' traditional knowl
edge, form a circumarctic seabird group to promote 
seabird management and conservation, and develop a 
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list of rare plants in the northern treeless region for 
use in identifying ecosystems in need of conservation. 
The group recommended that a list of faunal species 
that are either endangered or of particular economic 
or ecological importance also be compiled; that 
coordinated conservation efforts be developed for 
those species; and that a list of indicator species be 
prepared for use in assessing and monitoring environ
mental impacts and changes. The United States 
proposed using existing geographic information 
systems to create a circumarctic database that can be 
used to identify gaps in knowledge of plant and 
wildlife populations and their habitats and to facilitate 
exchange of biological information important to 
conservation of Arctic ecosystems. The working 
group will meet again in Iceland late in 1994 to 
review progress and update its work plans. 

Related Arctic Environment Issues 

Dumping of Radioactive Material - Certain re
lated actions that either affect the health and/or bear 
on protection of Arctic ecosystems have occurred in 
recent years. They are briefly described below. 

In 1993 a report released by a Russian Federation 
commission described the amount and locations of 
radioactive materials dumped in Arctic waters and 
seas adjacent to Russia by the former Soviet Union. 
Introduction of this material into the marine environ
ment is a source of great international concern and has 
obvious implications for marine organisms and human 
inhabitants of the Arctic. 

The international community had known about 
certain Russian nuclear reactor accidents and a history 
of atmospheric and subsurface nuclear weapons 
testing, especially in the Novaya Zemlya region, both 
of which produced atmospheric radioactive fallout 
over much of the Arctic. The direct disposal of radio
active materials into marine ecosystems, (e.g., waste, 
spent fuel rods, and weapons dumped or accidentally 
lost) had been suspected, but the amounts dumped 
intentionally were not known until the report emerged. 

Due in part to the report, a number of cooperative 
international cruises have been conducted to sample 
levels of radioactive material and other contaminants 
at selected locations in the Barents, Kara, Laptev, 

East Siberian, Bering, Chukchi, and Beaufort Seas. 
In addition, experts have met to review and evaluate 
available information and to provide preliminary 
assessments of the potential risks of waste that had 
been dumped to the Arctic environment and its 
inhabitants. 

Workshops on Arctic Contaminants - The U.S 
Interagency Arctic Policy Committee, the group which 
coordinates U.S. involvement in the Arctic Environ
ment Protection Strategy, hosted an international 
Arctic Contamination Workshop in Anchorage, 
Alaska, in May 1993. More than 200 participants 
attended including representatives from Canada, the 
Russian Federation, Norway, Ireland (representing the 
European Economic Community), Finland, Great 
Britain, the United States, and Monaco (representing 
the International Atomic Energy Agency). 

Participants reviewed available information on 
various pollutants, including persistent organic com
pounds, hydrocarbons (excluding oil spills), heavy 
metals, and radionuclides, to identify data sources, 
describe the breadth of existing data, identify critical 
uncertainties, and attempt to ascertain if present 
pollutant levels pose a risk to Arctic ecosystems or 
human health. The participants concluded that, while 
more data are needed, the existing data suggest that 
there presently is no risk to human health or Arctic 
ecosystems from contaminants, including radio
nuclides. They noted, however, these conclusions do 
not consider possible unexpected increases in radioiso
tope levels that may result from identification and 
study of previously unknown deposition sites, release 
from currently contained sources (particularly as 
nuclear containment jackets deteriorate), or other 
unforeseen possibilities. The participants also con
cluded that the amount of Arctic haze appears to be 
decreasing, hydrocarbons do not appear to be moving 
through Arctic food chains, and persistent organic 
pollutants found in the Arctic probably originated in 
Europe and North America. 

An independent workshop of international experts 
was convened in June 1993 by the Woods Hole 
Oceanographic Institution, Woods Hole, Massachu
setts, to assess the potential effects of radioactive 
waste dumping in Arctic waters. The workshop in
cluded 116 international participants. They concluded 
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that there is no evidence of regional scale radioactive 
contamination in the Arctic and North Atlantic Oceans 
that would currently pose a threat to human health or 
Arctic ecosystems; that further sampling and modeling 
are required to assess localized effects of radioactive 
materials disposed of in the Arctic, the Barents and 
the Kara Seas; that there is serious concern over the 
potential release of radioisotopes from nuclear fuel 
stored on land (and transported by rivers) and aboard 
submarines; and that nuclear submarines and con
tained weapons lost in the deep sea pose no significant 
present or future threat to human health. 

Workshop participants recommended that efforts to 
assess the effects of the dumping be coordinated 
within existing international organizations, rather than 
forming new organizations; data on the types and 
amounts of disposed nuclear materials be declassified; 
a series of international workshops be convened to 
assess and compare data on nuclear materials disposed 
of in the marine environment; procedures for data 
sampling and archiving be standardized; studies be 
conducted to assess the social and psychological 
impacts of potential exposure to radioactive material 
on people living in the Arctic; and means be provided 
for increased sharing of information with Arctic 
inhabitants. 

In 1994 the Commission will continue to review 
and provide advice on these and other activities 
affecting marine mammals and their habitats in the 
Arctic. 

Convention on International Trade
 
in Endangered Species
 

of Wild Fauna and Flora
 

The Convention on International Trade in Endan
gered Species of Wild Fauna and Flora provides an 
international framework for regulating trade in ani
mals and plants that are or may become threatened 
with extinction. The Convention entered into force in 
1975 and currently comprises 120 Parties. Within the 
United States, the Fish and Wildlife Service acts as 
the lead agency for Federal actions carried out under 
the Convention. 

The Convention provides for three levels of trade 
control, depending upon the extent to which a species 
is endangered. The degree of control is reflected by 
a species' inclusion on one of three appendices to the 
Convention. Appendix I includes those species 
considered to be threatened with extinction and that 
are or may be affected by trade. Appendix II includes 
species that are not necessarily threatened with extinc
tion but could become so unless trade in them is 
strictly controlled. Species may also be included on 
Appendix II if they are so similar in appearance to a 
protected species that the two could be confused. 
Appendix III includes species that any Party identifies 
as being subject to regulation within its jurisdiction 
for the purpose of preventing or restricting exploita
tion and for which the Party needs the cooperation of 
other Parties to control trade. Additions or deletions 
of species listed on Appendices I and II require 
concurrence by two-thirds of the Parties voting on a 
listing proposal. Species may be placed on Appendix 
III unilaterally by any Party. 

Parties to the Convention meet every two years to 
consider, among other things, additions and deletions 
to the appendices. During recent meetings, the 
question has been raised as to whether the criteria 
used for listing species on the appendices should be 
clarified and/or made more objective. At the Eighth 
Conference of Parties, held in March 1992 in Japan, 
a resolution was adopted directing the CITES Standing 
Committee to undertake a revision of the criteria for 
amending the appendices. The Standing Committee in 
turn contracted with the IUCN-The World Conserva
tion Union to provide recommendations for simple, 
pragmatic, scientific, and objective criteria to be used 
in making additions or deletions to the appendices or 
moving species from one appendix to another. 

On 17 March 1993 the IUCN submitted its recom
mended criteria to the CITES Standing Committee. 
By letter of 20 May 1993 the Fish and Wildlife 
Service distributed the recommendations to the Com
mission and others for review and comment. The 
proposed listing criteria sparked considerable debate, 
particularly as they would apply to certain taxa, such 
as marine mammals. 

The Commission reviewed the recommended 
criteria and on 25 June forwarded comments to the 
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Service. In its letter, the Commission noted that it 
had not had sufficient time to assess the proposal 
fully, but based on a preliminary assessment, it 
appeared that several highly endangered species or 
populations of marine mammals would not meet the 
proposed biological criteria for listing on Appendix 1. 
These include the northwest Atlantic right whale 
population, which is clearly the most endangered 
marine mammal in U. S. waters, as well as the highly 
endangered Florida manatee and Hawaiian monk seal. 

The Commission further noted that adoption of the 
recommended criteria could impede efforts to protect 
and rebuild depleted species and populations ofmarine 
mammals and would be contrary to the intents and 
provisions of both the Endangered Species Act and the 
Convention on International Trade in Endangered 
Species of Wild Fauna and Flora. The Commission 
recommended that, if it had not already done so, the 
Service consult pursuant to section 7 of the Endan
gered Species Act to determine whether adoption of 
the criteria as proposed is likely to jeopardize the 
continued existence of any species or population 
currently listed under the Act or to contribute to the 
destruction or adverse modification of critical habitat. 

With respect to marine mammals, the Commission 
also suggested that the Fish and Wildlife Service ask 
the National Marine Fisheries Service to provide an 
assessment of what marine mammal species and 
populations would be listed on the three CITES 
appendices using the proposed criteria and, if the 
assessment indicates that adoption of the criteria 
would inappropriately compromise efforts to protect 
and rebuild depleted marine mammal stocks, suggest 
how the criteria might be revised to avoid such 
problems. 

On 26 July 1993 the Fish and Wildlife Service 
wrote to the CITES Standing Committee forwarding 
the United States' comments on the recommended 
revised criteria. It the letter, the Service noted that 
the United States supports the utilization of more 
objective guidelines in the decision-making process for 
listing species in the CITES appendices. However, 
the Service added that the United States found the 
proposed revisions are not acceptable from scientific, 
management, or practical perspectives. The Service 
further noted that the United States supports the 
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precautionary principle, as expressed in the existing 
criteria, and that, in the absence of sufficient informa
tion, the benefit of the doubt should be given to the 
species. 

As a alternative, the United States suggested that 
CITES consider (1) improving and clarifying the 
existing criteria and (2) establishing a process to 
develop and test criteria for a group of species with 
similar reproductive strategies and habitat rather than 
groupings on a taxonomic basis. 

At a joint meeting of the CITES Standing, Ani
mals, and Plants Committees, held 30 August-3 
September 1993 in Brussels, Belgium, the recom
mended criteria were considered and revised. The 
resulting draft resolution on the criteria was consid
ered at a subsequent meeting of the CITES Standing 
Committee. While the committee did not adopt the 
resolution, it did endorse a continuation of the evalua
tion process, and the draft resolution was forwarded 
to the CITES Parties. 

On 12 November 1993 the Fish and Wildlife 
Service circulated the revised draft to the Marine 
Mammal Commission and others for additional review 
and comment. As of the end of 1993 the Commis
sion, in consultation with its Committee of Scientific 
Advisors, was reviewing the revised proposals and 
expected to provide comments to the Service for 
development of the U.S. negotiating position on this 
subject at the March 1994 meeting of the Standing 
Committee. 

Proposed Changes to the Appendices 

The ninth meeting of the Conference of the Parties 
is scheduled for 7-14 November 1994 in Ft. Lauder
dale, Florida. In preparation for the meeting, the Fish 
and Wildlife Service on 15 July 1993 published a 
Federal Register notice requesting information on 
species that should be considered for addition to or 
deletion from the appendices or the transfer from one 
appendix to another. In response, on 27 September 
1993 an environmental group, the Environmental 
Investigation Agency submitted a petition requesting, 
among other things, that protection for the narwhal 
(Monodon monoceros) be increased by transferring the 
species from Appendix II to Appendix 1. 
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The narwhal is a small, toothed whale found only 
in the Arctic, primarily in waters off Canada and 
Greenland. Adult male narwhals produce a long, 
straight, spiralled ivory tusk that has long been prized 
for its alleged medicinal, therapeutic, and aphrodisiac 
qualities. A proposal to transfer the narwhal from 
Appendix II to Appendix I had been introduced at the 
fifth meeting of the Parties in 1985 by the Federal 
Republic of Germany. The proposal was rejected at 
that time because existing data were not sufficient to 
indicate that the species was in a danger of extinction 
and because some Parties feared that its listing on 
Appendix I might drive the trade underground. 

In its 1993 submission, the Environmental Investi
gation Agency argued that abundance assessments for 
many narwhal populations are inadequate and the 
international trade in narwhal ivory is placing unsus
tainable hunting pressures on the species. 

On 22 October, the Fish and Wildlife Service 
forwarded the proposal to the Marine Mammal 
Commission and others for review. The Commission 
responded on 16 December, noting that while infor
mation provided in the proposals raises concerns 
regarding the current level of knowledge about the 
status of narwhal stocks and the hunting pressures on 
the species, there was insufficient information to 
demonstrate that any stock of narwhals is threatened 
with extinction and merits inclusion on Appendix 1. 

The Commission noted, however, that it shared a 
concern that had been expressed by the International 
Whaling Commission's Scientific Committee and 
others that harvests of some narwhal stocks may be 
unsustainable. As such, the Commission suggested 
that the United States work within the CITES frame
work to encourage Canada and Greenland to secure 
better information on the status and trends of narwhal 
stocks and on harvest levels, particularly with respect 
to animals that are struck and lost. The Commission 
also suggested that the United States should indicate 
that, while it does not currently support an Appendix 
I listing, it may support such a proposal in the future 
if the present uncertainties remain unresolved. 
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MARINE MAMMAL STRANDINGS AND DIE-OFFS
 

Since the late 1970s there has been an apparent 
increase in the incidence of unusual marine manunal 
mortalities throughout the world. These incidents 
have occurred in widely separated areas and have 
involved a variety of marine manunal species, includ
ing monk seals in the Northwestern Hawaiian Islands, 
harbor seals in New England, sea lions in California, 
manatees in Florida, bottlenose dolphins in Texas, and 
humpback whales in Cape Cod, Massachusetts. 
Among the largest and most publicized were the 
deaths of more than 700 bottlenose dolphins along the 
U.S. mid-Atlantic coast in 1987-1988, more than 
17,000 harbor seals in the North Sea later in 1988, 
and more than 1,000 striped dolphins in the Mediter
ranean Sea in 1990-1991. 

Unusual Mortality Events in 1993 

During 1993 there were no reported incidents of 
marine manunal mortalities of the scale experienced 
in past years, either in U.S. waters or elsewhere in 
the world. However, phocine distemper virus, a type 
of morbiIIivirus first reported in harbor seals in New 
England in 1992, was found to have been present in 
seals collected in the New England area as early as 
1986. In 1993 evidence of morbiIIivirus infection also 
was found in bottlenose dolphins in the Gulf of 
Mexico. Other marine manunal morality incidents of 
significance were related to the continued El Nino in 
the Pacific Ocean and to apparent interactions with 
commercial fisheries along the U.S. mid-Atlantic 
coast. These incidents are discussed below. 

Pinnipeds in California 

As discussed in the previous annual report, a large
scale mortality of seals and sea lions in California in 
1992 was linked to the appearance of an El Nino, a 
meteorological and oceanographic phenomenon that 
occurs at irregular intervals in the eastern tropical 

Pacific Ocean. During the Commission's annual 
meeting on 17-19 November 1993 in Galveston, 
Texas, the National Marine Fisheries Service reported 
the most recent stranding data. The Service noted 
that, unlike the 1982-1983 El Nino event, impacts 
from the current event have persisted into 1993. The 
total number of pinniped strandings in 1992 was 
2,528, compared to 1,494 in 1991. As of 30 Septem
ber 1993, the total was 1,849. The majority of the 
stranded animals were emaciated pups and yearlings. 
Final stranding numbers for 1993 were not available 
at the end of the year. It appeared that they would be 
well above normal but not as high as in 1992. 

Bottlenose Dolphins in the Gulf of Mexico 

In August 1993 evidence of morbiIIivirus infection 
was found in a tissue sample collected from a bottle
nose dolphin that had stranded on the Gulf of Mexico 
coast of northern Florida in June. This was the first 
documented incident of morbiIIivirus in a cetacean in 
the Gulf of Mexico. MorbiIIivirus infection was 
confirmed in four additional bottlenose dolphins that 
stranded in Alabama. 

Strandings along the Mid-Atlantic Coast 

In recent years, there has been an increase in the 
frequency of sightings of humpback whales off the 
mid-Atlantic coast of the United States, particularly in 
winter months when the whales are expected to be in 
tropical waters. In addition, there has been an in
crease in strandings, and most of the strandings have 
been small, probably juvenile animals. From 1985 to 
1989 no more than three humpback whales stranded 
along the mid-Atlantic coast in anyone year. In 
1990, 1991, and 1992 the numbers were 8, 7, and 14, 
respectively. Of the animals that could be examined, 
60 percent showed signs of having been hit by ships 
and/or entangled in commercial fishing gear. 
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On 6 June 1993 the Commission wrote to the 
National Marine Fisheries Service to find out what the 
Service was doing to investigate and prevent or reduce 
mortalities from ship strikes and entanglement. In its 
letter, the Commission also noted that there appears to 
have been a significant increase in recent years in the 
numbers of bottlenose dolphins, harbor porpoises, and 
other marine mammals washing up on beaches in the 
mid-Atlantic area, many with indications that they 
have been caught and killed in fishing gear. The 
Commission noted that it was not clear whether these 
apparent increases were real or whether they were 
human-caused. 

The Commission asked the Service to provide (I) a 
summary and assessment of available information 
concerning the dates, locations, numbers, and causes 
of deaths of marine mammals found washed up on 
beaches along the mid-Atlantic coast, at least since the 
unusual bottlenose dolphin mortality event in 
1987/1988; and (2) a description of what was being 
done to determine if the apparent increase in strand
ings is real and, if so, what is being done to document 
the cause or causes of the increase. The Commission 
questioned, for example, whether relevant members of 
the East Coast marine mammal stranding network had 
been given the necessary resources to locate and 
necropsy beach-cast animals before they decompose to 
the point where it becomes impossible to determine 
the cause of death. 

The National Marine Fisheries Service responded 
to the Commission by letter of 9 July 1993. It sent a 
list of marine mammals strandings on the mid-Atlantic 
coast from 1989 through 1992 and data on harbor 
porpoise and humpback whale strandings for 1993 as 
well. The Service cautioned that at least a portion of 
the apparent increase in the strandings of species such 
as bottlenose dolphins can be attributed to improved 
coverage by the stranding networks. Coverage in 
New Jersey, in particular, has been very good in 
recent years. The Service also noted that not all cases 
of human-caused mortality may have been detected. 

Between late February and mid-May 1993, 50 
harbor porpoise strandings were reported along the 
mid-Atlantic coast from New York to North Carolina. 

Examination of recovered carcasses revealed strange 
cuts and unusual body damage suggesting that the 
animals had been caught in and cut from fishing nets. 
Few fishing vessels were registered and few fishermen 
had reported catching harbor porpoises in areas out
side the Gulf of Maine. Therefore, the Service had 
made an effort to increase registration and reporting 
of vessels engaged in coastal gillnet fisheries in the 
mid-Atlantic region. The Service also held a work
shop at the Smithsonian Institution on 19-20 May 
1993 to determine how post-mortem examinations 
might be done to better detect and determine the likely 
source ofhuman-caused mortalities. These actions are 
described in greater detail in the section of Chapter III 
dealing with harbor porpoises. 

Marine Mammal Stranding Network 
and Tissue Bank 

In 1989 the Service's Office of Protected Resourc
es began the National Marine Mammal Tissue Bank 
Program. In 1991 this program was combined with 
the Marine Mammal Stranding Network, and contami
nant monitoring and quality assurance components 
were added. On 4 November 1992 the program was 
formalized by the Marine Mammal Health and Strand
ing Response Act, which was added as Title III to the 
Marine Mammal Protection Act. 

On 15 April 1993 the National Marine Fisheries 
Service published for public comment a proposed 
scientific protocol for collecting and handling marine 
mammal tissues to be archived in the bank. The 
Service also proposed a policy for governing access to 
tissues archived in the bank. 

At the Commission's 17-19 November 1993 meet
ing in Galveston, Texas, representatives of the Nation
al Marine Fisheries Service reviewed activities under
taken in conjunction with the tissue bank. Following 
the review, questions were raised concerning quality 
control, adequacy of sample sizes, the possible use of 
and plans for serum banking, and the possible use of 
banked samples for genetic studies. These questions 
will be forwarded to the Service early in 1994. 
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Field Guide for Strandiugs 

Among other things, the Marine Mammal Health 
and Stranding Response Act requires that the Secre
tary of Commerce collect and provide information to 
stranding network participants on procedures and 
practices for dealing with stranded marine mammals. 
In response to this requirement, the National Marine 
Fisheries Service contracted for preparation of a field 
manual to guide the responses of stranding network 
participants. As noted in the previous annual report, 
the Marine Mammal Commission provided funds to 
help illustrate the field manual. 

The manual, entitled Marine Mammals Ashore, A 
Field Guide for Strandings, was published in 1993 
(see Appendix C, Geraci and Lounsbury). The 
manual addresses such topics as the organization of 
response teams, legal and regulatory requirements, 
identification and natural history, anatomy, handling 
and sampling protocols, safety, and public relations. 
The guide will be a valuable resource for both the 
experienced response team members and non-special
ists who may be working in remote regions without 
access to an organized stranding network or experi
enced senior personnel. 

Unusual Mortality Event Response 

As discussed in the previous annual report, the 
Marine Mammal Health and Stranding Response Act 
calls for the Secretary of Commerce, in conjunction 
with the Secretary of the Interior, to establish a 
Working Group on Unusual Marine Mammal Mortali
ties. 

The working group is expected to provide advice 
for determining when unusual mortality events are 
occurring, for developing a national contingency plan 
to respond to such events, and for determining when 
response actions no longer are needed. Based on 
advice provided by the working group, the Secretary 
is to publish a proposed contingency plan for public 
review and comment by 4 May 1994 and a final plan 
by 4 November 1994. 

The working group was established and held its 
first meeting on 1-2 April 1993. It is scheduled to 

meet again in February 1994. A member of the 
Marine Mammal Commission staff serves as a mem
ber of the working group. The National Marine 
Fisheries Service expects that the contingency plan 
will be completed by 4 November 1994 as mandated. 

Health Assessment Workshop 

The National Marine Fisheries Service held a 
workshop in Sarasota, Florida, on 7-9 October 1993 
to evaluate and refine a guide for assessing the health 
of bottlenose dolphin and other marine mammal popu
lations. Workshop participants reviewed health 
records of 100 bottlenose dolphins and developed a 
system for judging the health of both captive and wild 
bottlenose dolphins based on body condition, blood 
parameters, and other variables. The system should 
contribute to determining when unusual mortality 
events are occurring. 

International Workshop on Pathogens 

The International Council for the Exploration of 
the Sea convened a workshop on 23-26 March 1993 
in Cambridge, England, to assess the role that natural
ly occurring pathogens have had in recent unusual 
mortality events. As noted in Chapter X, the Marine 
Mammal Commission provided funds for a veterinari
an experienced in this field to attend the workshop. 

Workshop participants developed an inventory of 
known marine mammal pathogens and their effects; 
identified potential pathogens that might have come 
from humans and domesticated animals; considered 
the possible role of environmental contaminants and 
other factors that might cause or contribute to marine 
mammal mortality; assessed the risk and possible 
causes and effects of future epidemics of infectious 
diseases; and described actions that should be taken to 
develop generalized protocols for investigating future 
unusual mortality events. 

The workshop report, submitted as a working 
document to the International Council for the Explora
tion of the Sea, will contribute to development of the 
contingency plan required by the Marine Mammal 
Health and Stranding Response Act of 1992. 
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Chapter VII
 

IMPACTS OF MARINE DEBRIS
 

Plastic and other synthetic material lost or inten
tionally discarded in the marine environment are now 
recognized as a major form of marine pollution. In 
many coastal and offshore areas, they pose hazards to 
human health and safety, inflict significant impacts on 
coastal and marine wildlife, and create aesthetic 
impacts that affect local tourism and are expensive to 
clean up. 

With regard to wildlife, marine debris can kill and 
injure individuals of many marine species due to 
either (1) entanglement in loops or openings in 
derelict fishing nets, fishing traps, rope, line, and 
strapping bands, or (2) ingestion of plastic bags, 
plastic pellets and fragments, wire, line, and other 
debris. Entanglement or ingestion-related interactions 
with marine debris have now been documented in at 
least 39 percent of the world's marine mammal 
species (47 of 119 species), 41 percent of the world's 
seabird species (127 of 312 species), and 86 percent 
of the world's sea turtle species (6 of 7 species). 
Among those affected are some of the most endan
gered marine species in U.S. waters, including 
Hawaiian monk seals, hawksbill and green sea turtles, 
West Indian manatees, and right whales. In addition, 
many species of fish and crustaceans, including 
commercially important species, are known to become 
entangled in lost fishing gear and other debris. 

It was not until the early I980s that the extent and 
potential effect of interactions between marine debris 
and marine life became apparent. At that time, the 
Marine Mammal Commission recommended that the 
National Marine Fisheries Service convene a work
shop to examine the issue, and the Commission 
provided the initial funding and the terms of reference 
for such a workshop. The result was the first interna
tional conference on the topic, entitled the Workshop 
on the Fate and Impact of Marine Debris. Convened 
by the Service in 1984, the meeting provided the first 
systematic review of information on marine debris and 

demonstrated for the first time that marine debris was 
a significant problem for marine life on a global scale. 
Its proceedings (see Appendix C, Shomura and 
Yoshida 1985) continue to be a basic reference on the 
topic. 

Findings and recommendations from the 1984 
workshop set in motion national and international 
actions to study and prevent marine debris pollution. 
As discussed in previous annual reports, the Commis
sion has remained actively involved in developing 
domestic and international programs to address marine 
debris. Its activities in 1993, as well as those of some 
of the other involved agencies and groups, are dis
cussed below. 

The Marine Entanglement
 
Research Program
 

In response to the 1984 workshop and other 
information on marine debris, the U.S. Congress 
appropriated $1,000,000 to the National Marine 
Fisheries Service in 1985 to develop a program to 
study and mitigate marine debris pollution. The 
Marine Mammal Commission, in consultation with the 
Service, took the lead in designing the initial program. 
Since then, planning and program implementation 
have been carried forward by the Service through its 
Marine Entanglement Research Program. Congress 
has annually appropriated from $700,00 to $750,000 
for the program and has directed that the Service 
obtain the Commission's concurrence on how annual 
appropriations are to be spent. 

Each spring the Service holds an interagency 
program planning meeting to review the status of 
ongoing projects and to identify work needed in the 
coming year. The planning meeting to consider 
research and management needs for Fiscal Year 1994 
was convened by the Service on 16-17 June 1993 at 
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the Alaska Fisheries Science Center in Seattle, Wash
ington. Representatives of the Commission participat
ed and, based on the meeting results, the Service 
prepared a proposed program plan that it sent to the 
Commission for review on 3 November 1993. 

The proposed program plan for Fiscal Year 1994 
includes 19 tasks based on a targeted budget of 
$605,900. As in past years, the proposed tasks focus 
on public education and awareness, research and 
monitoring, mitigation, and program management. 
The plan includes six proposed education and aware
ness projects aimed at engendering broad public and 
governmental involvement in actions to prevent 
marine debris pollution. These include continuing 
support for two regional marine debris information 
offices, support for two public outreach campaigns 
(one in the Wider Caribbean Region, including the 
Gulf of Mexico, and the other for Pacific island 
groups), and partial support for convening a third 
Caribbean Marine Debris Workshop focusing on 
actions to reduce land-based sources of debris in 
Caribbean nations. Also included in this category is 
support for the Third International Conference on 
Marine Debris (see below) and conference publica
tions. 

With regard to research and monitoring, the 
proposed 1994 program calls for continuing three 
projects started in previous years. These include 
surveys of entangling debris on selected Alaska 
beaches, evaluating the effect of debris on juvenile sea 
turtles in the northeast North Atlantic, and evaluating 
the feasibility of having fisheries observers collect 
data on debris lost and recovered during commercial 
fishing operations. Three new research projects also 
are proposed. They include analyzing sea turtle 
entanglement and ingestion records gathered by the 
Sea Turtle Stranding and Salvage Network, supporting 
work to develop a National Marine Debris Monitoring 
Program, and reviewing information on coastal and 
upland sources of marine debris. 

Six mitigation projects also are proposed. Three of 
these continue ongoing efforts and three are new 
projects. The ongoing projects include support for the 
national coastal beach clean-up campaign, disentan
gling Hawaiian monk seals and removing hazardous 
debris from their haulout beaches in the Northwestern 
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Hawaiian Islands, and encouraging nations to ratify 
and implement Annex V of the Convention for the 
Prevention of Pollution from Ships. The three new 
mitigation projects include starting fishing net collec
tion and recycling programs in three southeast coastal 
states and in the Gulf of Maine, and developing zero 
solid waste discharge guidelines for the National 
Oceanic and Atmospheric Administration's ocean
going fleet. 

On 2 December 1993 the Commission wrote to the 
National Marine Fisheries Service recommending that 
the Service proceed immediately to implement the 
proposed projects. For several of the proposed 
projects, the Commission suggested measures to 
expand and strengthen proposed projects. 

Interagency Coordination 

Numerous Federal agencies have important respon
sibilities and interests in preventing marine debris 
pollution. For example, the Coast Guard is responsi
ble for enforcing relevant environmental protection 
laws and addressing ship-based sources of marine 
pollution. The National Marine Fisheries Service is 
involved because of the effect of marine debris on 
whales, seals, and fish; the Service also has regulatory 
and management responsibility for fisheries that are 
sources of some of the most hazardous marine debris 
items (e.g., fishing nets and monofilament line). The 
Environmental Protection Agency, responsible for 
controlling point and non-point sources of pollution, 
is involved because of debris discharged from sources 
such as industrial outfalls and storm sewers. The 
Navy, with its large fleet of ships and environmental 
protection obligations, is involved because of its 
desire to ensure that its ships and shore bases are not 
sources of marine debris. 

In 1987, to help develop a coordinated Federal 
response to marine debris pollution, the White House 
Domestic Policy Council established an Interagency 
Task Force on Marine Debris. The task force includ
ed representatives of the above agencies as well as the 
Department of Agriculture, the Department of the 
Interior, the Department of State, the Marine Manunal 
Commission, and the Office of Management and 
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Budget. The task force was charged with preparing 
a report assessing marine debris problems and identi
fying research and mitigation measures. The report 
was completed in 1988 and provided to the heads of 
all Cabinet-level agencies, as well as the Administra
tor of the Environmental Protection Agency and the 
chairs of the Council on Environmental Quality and 
the Marine Mammal Commission. 

Although the report and task force meetings helped 
guide cooperative interagency activities, the task force 
was disbanded after the report was completed. Since 
then, interagency coordination has been addressed 
through various means that have been helpful but 
limited in scope and less effective than the task force. 

The National Oceanic and Atmospheric Adminis
tration, for example, has continued annual interagency 
meetings to help plan its Marine Entanglement Re
search Program, but key agencies have not always 
participated. The Environmental Protection Agency 
has initiated work on a report to review interagency 
progress on recommendations in the 1988 task force 
report; however, its report is not yet complete and a 
formal mechanism to review its results has not been 
established. In 1993 the Coast Guard formed an 
interagency MARPOL Coordinating Committee 
involving representatives of key government agencies 
and non-governmental groups. Its focus, however, is 
principally on needs related to Annex V of the Con
vention for the Prevention of Pollution from Ships 
(see below). 

To help improve cooperation and focus attention on 
marine debris pollution, the Marine Mammal Com
mission wrote to the Administrator of the Environ
mental Protection Agency on 21 June 1993, recom
mending that the agency consider creating and chair
ing a Federal marine debris coordinating committee 
that would meet at least annually. The suggested 
terms of reference for the committee, which were 
attached to the letter, proposed that the committee 
(1) review plans and activities of participating agen
cies and other involved agencies and groups; (2) de
velop recommendations for cooperative interagency 
activities and agreements, cooperative efforts between 
government and industry, and U.S. positions relative 
to international negotiations; and (3) establish informal 

working groups to improve coordination and cost
efficiency of relevant activities. 

At the end of 1993 it was the Commission's 
understanding that the Environmental Protection 
Agency was preparing a response to the Commission's 
recommendation. As a related matter, a proposal for 
a similar marine debris coordinating committee was 
included in Senate Bill 1459 introduced in the Senate 
in September 1993 (see below). 

Third International Conference 
on Marine Debris 

Based on the recommendation of the Marine 
Mammal Commission, the National Marine Fisheries 
Service, as noted above, convened an international 
workshop on marine debris in 1984. On 2-7 April 
1989 the Service convened a second international 
conference to review new information on marine 
debris problems and mitigation and to identify further 
research and management needs (see Appendix C, 
Shomura and Godfrey 1990). 

In 1992 the Service began planning for the Third 
International Conference on Marine Debris, to be held 
in the United States in 1994. Among other things, it 
convened a steering committee, which included a 
representative of the Commission. The Steering 
Committee provided advice on the objectives and an 
organizational framework for the conference. Late in 
1992 the Service's Marine Entanglement Research 
Program contracted with a conference coordinator to 
handle logistics and planning. 

Early in 1993 the date and place for the conference 
were selected, funding commitments from sponsoring 
agencies and organizations were secured, and detailed 
arrangements were set. The Conference will be held 
on 8-13 May 1994 in Miami, Florida, a site selected 
to emphasize marine debris issues in the North Atlan
tic. It is particularly appropriate because the Wider 
Caribbean Region was added to the list of Special 
Areas under Annex V of the Convention for the 
Prevention of Pollution from Ships on 2 October 
1992. Conference sponsors include the Center for 
Marine Conservation, the Intergovernmental Oceano
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graphic Commission, the Society of the Plastics 
Industry, the Coast Guard, the Environmental Protec
tion Agency, the Marine Mammal Commission, the 
National Oceanic and Atmospheric Administration, 
and the Navy. The Commandant of the Coast Guard 
will deliver the conference keynote address. 

Unlike the previous two conferences, which 
emphasized efforts to compile information on the 
characteristics and impacts of marine debris, the third 
conference will focus on developing the framework 
for practical plans to control four major sources of 
marine debris: vessel operations, recreational activi
ties, urban discharges, and rural coastal and upland 
discharges. Also, the meeting will place greater 
emphasis on synthesizing and analyzing trends from 
available information on impacts, types, and amounts 
of debris rather than on examining and compiling 
results of local studies only. A special effort will be 
made to publish summary results and recommen
dations promptly after the conference. 

Annex V of the
 
International Convention for the
 

Prevention of Pollution from Ships
 

The International Convention for the Prevention of 
Pollution from Ships, also called the MARPOL 
Convention, was signed in 1973 to provide an inter
national framework for controlling accidental and 
deliberate pollution of the marine environment by 
discharges from ships. In 1978 a protocol to the 
Convention was concluded, adding five annexes. 
Each annex set forth regulations addressing a specific 
form of pollution: Annex I, oil pollution; Annex II, 
noxious liquid substances carried in bulk; Annex III, 
harmful substances carried in packaged form or 
freight containers; Annex IV, sewage; and Annex V, 
ship-generated garbage. Any nation acceding to the 
Convention must follow the regulations in Annexes I 
and II; however, Annexes III, IV, and V are optional 
and parties may ratify these separately if they wish to 
accede to their provisions. 

The principal features of Annex V include (1) es
tablishing discharge limits on the disposal of ship
generated garbage at sea, including a ban on all 

disposal of plastics (Table 11), (2) designating "Spe
cial Areas" where more stringent discharge restric
tions apply than elsewhere, and (3) ensuring that ports 
in nations party to the Annex have suitable, conve
nient reception facilities to receive and properly 
dispose of ship-generated garbage returned to port. 
Annex V discharge restrictions apply to all vessels and 
offshore platforms, other than military ships and other 
government vessels, regardless of size that are regis
tered by a party nation government. Such ships must 
comply with the provisions wherever they travel in the 
world's oceans and seas. Also, all foreign vessels 
must comply whenever they are in coastal waters of a 
nation party to Annex V whether or not their flag 
state is party to the Annex. 

Annex V entered into force on 31 December 1987 
following ratification by 31 nations (including the 
United States) representing more than 50 percent of 
the world's commercial shipping tonnage. It became 
binding on party nations one year later. To give 
effect to the Annex, signatory nations are obliged to 
incorporate the Annex's provisions into their domestic 
laws and programs. At the end of 1993, 65 nations, 
representing 66.5 percent of the world's commercial 
shipping tonnage, had ratified or otherwise accepted 
Annex V. 

The Marine Environment Protection Committee of 
the International Maritime Organization is responsible 
for overseeing international cooperation relative to this 
Convention. Within the United States, the Coast 
Guard has lead responsibility and represents the 
United States in international meetings and negotia
tions. Domestic and international efforts to implement 
Annex V are discussed below. 

Domestic Laws and Regulations 

In December 1987 Congress passed the Marine 
Plastic Pollution Research and Control Act to provide 
authority to implement the provisions of Annex V in 
the United States. At that time, domestic legislation 
for implementing Annexes I and II of the MARPOL 
Convention had already been enacted under the Act to 
Prevent Pollution from Ships. Therefore, rather than 
establishing a new free-standing statute to address the 
provisions of Annex V, provisions of the Marine 
Plastic Pollution Research and Control Act were 
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Table 11. Summary of garbage discharge limitations under the International Convention for the Prevention of Pollution from Ships 
(1973-1978) and the U.S. Act to Prevent Pollution from Ships, as Amended 

Discharge Prohibitions for All Vessels Discharge Prohibitions 
Type of Garbage for Offshore Platforms 

Outside Special Areas' Inside Special Areas2 
and Associated Vessels3 

Plastics, including synthetic 
ropes and fishing nets and Disposal prohibited Disposal prohibited Disposal prohibited 
plastic bags 

Dunnage, lining, and packing Disposal prohibited less than Disposal prohibited Disposal prohibited 
materials that float 25 n.mi. from nearest land 

Paper, rags, glass, metal Disposal prohibited less than Disposal prohibited Disposal prohibited 
bottles, crockery, and 12 n.mi. from nearest land 
similar refuse 

Paper, rags, glass, etc.,	 Disposal prohibited less than Disposal prohibited Disposal prohibited ~ 

'-" comminuted or ground4 3 n.mi. from nearest land '" 
Food waste not comminuted Disposal prohibited less than Disposal prohibited less than Disposal prohibited 

or ground 12 n.mi. from nearest land 12 n.mi. from nearest land 

Food waste comminuted or Disposal prohibited less than Disposal prohibited less than Disposal prohibited less than 
ground4 3 n.mi. from nearest land 12 n.mi. from nearest land' 12 n.mi. from nearest land 

Mixed refuse types	 Apply most stringent disposal Apply most stringent disposal Apply most stringent disposal 
restriction restriction restriction 

Under the Act To Prevent Pollution from Ships, discharge limitations in the United States apply within all navigable waters, including rivers, lakes, and other inland 
waters. 

2	 Special Areas listed in Annex V are the Mediterranean, Baltic, Red, Black, and North Seas; the Persian Gulf/Gulf of Oman; the Wider Caribbean Region; and the 
Antarctic Ocean. However, at the end of 1993 only the North Sea, the Baltic Sea, and the Antarctic Ocean Special Areas were actually in effect because nations 
bordering the other listed areas had not yet affirmed to the !MO that adequate port reception facilities were in place. 

3	 Offshore platforms and associated vessels include all fixed or floating platforms engaged in exploitation or exploration of seabed mineral resources and all vessels 
alongside or within 500 m of such platforms.
 

4 Comminuted or ground garbage must be able to pass through a 25-mm (I-inch) mesh screen.
 
5 For the Special Area in the Wider Caribbean Region only. disposal is prohibited within 3 rather than 12 n.mi. from the nearest land.
 

i
 
a
 
.g 
~ 

a
 
g, 

f.

<> 
t:1 
go 
::l. 
~ 



MARINE MAMMAL COMMISSION - Annual Report for 1993 

incorporated as amendments to the Act to Prevent 
Pollution from Ships. 

In addition to integrating the provisions of Annex 
V into U.S. law, the 1987 Act exceeded the provi
sions of Annex V in two areas. First, it applied the 
requirements of Annex V to all U.S. navigable 
waters, including inland rivers and lakes, rather than 
just coastal waters seaward of the baseline of the 
territorial sea. Second, it limited the exemption for 
U.S. government vessels to a five-year period follow
ing the Act's effective date. 

Based on the new authority enacted in 1987, the 
Coast Guard adopted interim regulations in April 1989 
and final rules in September 1990. These domestic 
regulations mirror the discharge limitations in Annex 
V. For vessels above certain minimum sizes, they 
also require that waste management plans be prepared 
to set forth how ship-generated garbage will be 
handled aboard ship and that placards be posted to 
explain disposal restrictions. For certain larger ports, 
they also require port operators to file Certificates of 
Adequacy with the Coast Guard attesting that recep
tion facilities to off-load garbage are sufficient to meet 
port traffic demands. 

In developing its regulations to implement provi
sions of Annex V, the Coast Guard proposed provi
sions requiring that certain vessels maintain refuse 
record books to document waste discharges. The 
proposal, however, failed to receive clearance from 
the Office and Management Budget under the Paper
work Reduction Act. As a result, the proposal was 
deleted from the regulations and a section for such 
provisions was reserved. 

In the absence of this provision, it has been diffi
cult for enforcement personnel to develop sound 
violation cases because evidence for violations has 
been largely circumstantial. Thus, much garbage, 
including plastics, continues to be discharged illegally 
as evidenced by the large amounts of plastic that 
continue to wash ashore. An informal Coast Guard 
survey of Annex V port reception facilities on the east 
coast and the Gulf of Mexico found that less than 20 
percent of the vessels calling at surveyed ports off
load garbage at reception facilities. Yet Coast Guard 
officers that board vessels frequently find no trace of 

160 

garbage or incinerated ash. Because a log book of 
discharges that could be examined by boarding 
officers would help officers evaluate compliance, the 
Coast Guard published on 20 May 1993 a new pro
posed rule to address refuse disposal record-keeping. 

The proposed rule would require all U.S. vessels 
longer than 40 feet that are engaged in commerce and 
all fixed or floating platforms that are occupied to 
keep records of garbage discharge and disposal. At 
the end of 1993 the Coast Guard had not yet taken 
final action on the proposed rule. 

Experience since the 1987 law was enacted and the 
domestic regulations for Annex V were adopted has 
indicated a number of ways in which both could 
usefully be strengthened. To begin translating experi
ence into constructive statutory and regulatory chang
es, representatives of the Coast Guard and other 
involved agencies and groups worked closely with a 
member of the Senate Committee on Environment and 
Public Works to craft proposed amendments to the 
Act to Prevent Pollution from Ships. Results of that 
effort were contained in S. 1459, a bill introduced in 
September 1993 and entitled the Coastal Waters 
Improvement Act of 1993. 

Title III of the bill proposes amendments to the Act 
to Prevent Pollution from Ships to enhance U.S. 
efforts to implement Annex V and address marine 
debris pollution. Among other things, the bill in
cludes provisions to better assure the adequacy of port 
reception facilities. In this regard, it would (1) 
require on-site Coast Guard inspection of port re
ception facilities prior to issuing a Certificate of 
Adequacy, (2) authorize the use of civil penalties 
against port operators failing to meet port reception 
facility requirements, and (3) require ports to post 
placards that direct users to report inadequate port 
reception facilities. 

Other proposed amendments contained in the bill 
would: 

•	 clarify and expand Coast Guard obligations to issue 
regulations that require vessel operators to maintain 
refuse disposal records, to carry shipboard waste 
management plans, to post placards explaining 
Annex V discharge restrictions, and to conduct 



Chapter VII - Impacts of Marine Debris 

crew and passengers briefings on Annex V require
ments; 

•	 clarify obligations of the Department of Agricul
ture's Animal and Plant Health Inspection Service 
to inspect vessels for evidence of Annex V viola
tions and to assist in enforcing applicable require
ments; 

•	 clarify the use of civil penalties against vessel 
operators that violate Annex V discharge restric
tions; 

•	 maintain the toll-free hotline established by the 
Coast Guard for reporting MARPOL violations; 

•	 require interagency consultations in developing and 
implementing a public outreach program concern
ing requirements of the Act to Prevent Pollution 
from Ships; 

•	 preclude insurance policies that would pay penal
ties for violations of the Act to Prevent Pollution 
from Ships; 

•	 require the establishment of an Federal interagency 
Marine Debris Coordinating Committee; and 

•	 authorize the Coast Guard, the Environmental 
Protection Agency, and the National Oceanic and 
Atmospheric Administration to award grants, enter 
into cooperative agreements, and provide other 
financial assistance for public outreach programs 
and related work. 

At the end of 1993, S. 1459 had been referred to 
the Senate Committee on Environment and Public 
Works for consideration. 

Enforcement Related to Annex V 

The Coast Guard is responsible for enforcing 
regulations related to the discharge of garbage from 
ships within the jurisdiction of the United States. It 
has been assisted in this effort by officials with the 
Department of Agriculture's Animal and Plant Health 
Inspection Service, who board and inspect vessels 
arriving from foreign ports to ensure exotic pest and 
disease organisms are not introduced into the United 
States. 

Since 1990 the caseload of violations to Annex V 
provisions has increased steadily. In 1990, 1991, and 
1992 the number of cases filed was 92, 121, and 179, 
respectively. This upward trend appears to be in
creasing as 145 cases were filed in the first nine 
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months of 1993. During the six-month period from 
March to September 1993, 97 civil penalties were 
assessed totaling more than $50,000. 

Also in 1993 the first criminal penalty for the 
willful violation of garbage discharge restrictions was 
assessed against a cruise line company based in 
Miami, Florida. The case received national attention 
and resulted in a maximum penalty of $500,000. A 
second criminal penalty was assessed in the amount of 
$150,000 against a commercial fishing vessel operator 
in Seattle, Washington. As enforcement of Annex V
related regulations increases, the Coast Guard is 
hopeful that compliance levels will increase. 

Under the Convention, international enforcement 
has been done under a flag-state system in which 
violations by foreign-flag vessels are referred to the 
national government under which the vessel is regis
tered for punitive action. As noted in the previous 
annual report, 111 cases involving Annex V violations 
by foreign-flag vessels were detected by U.S. enforce
ment officials as of June 1992 and forwarded by the 
Department of State to the appropriate national 
governments. Responses to requests for information 
on follow-up action were poor, and very rarely did 
flag-states report imposing penalties. 

In response, the Coast Guard expressed dissat
isfaction with the weak enforcement under the flag
state system to the Secretary General of the Interna
tional Maritime Organization. During the 33rd 
session of the Marine Environment Protection Com
mittee in October 1992 it raised the need for more 
responsive action. In partial response, the Commit
tee established a working group to examine the means 
by which enforcement actions are reported to the 
Connnittee. 

At its 34th session in July 1993 the Committee 
reviewed the results of the working group and adopted 
a new format for reports submitted by member states 
on enforcement activities. The new format is to begin 
with the 1993 reporting year. By improving efforts to 
monitor and track enforcement actions against report
ed Convention Violations, it is hoped that accountabili
ty by member states for meeting their enforcement 
obligations will be increased and, in turn, result in 
more appropriate and responsive action. 
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As of 1 December 1993, 289 cases had been 
forwarded by the Coast Guard through the Depart
ment of State to flag-states for action. While respons
es to requests for information on follow-up action 
continue to be poor, officials from Panama informed 
the United States that penalties totaling $8,750 were 
assessed against six vessels and a seventh vessel 
received a written warning. 

Other Actions by the Marine Environment 
Protection Connnittee 

In 1986 the Marine Mammal Commission drafted 
a paper to be submitted by the Coast Guard at the 
24th session of the International Maritime Organiza
tion's Marine Environment Protection Committee. 
The paper recommended developing a set of guide
lines offering advice to nations on actions to help 
implement Annex V. The Committee agreed with the 
recommendation and, on behalf of the United States, 
the Marine Entanglement Research Program drafted 
responsive guidelines. At its 25th session in Septem
ber 1988 the Committee adopted the agreed guide
lines, and the International Maritime Organization 
subsequently published and distributed them. Among 
other points, they included a short section on port 
reception facilities. The section was necessarily brief 
because, at the time, little information or experience 
concerning these facilities was available. 

Given the obvious importance of convenient, cost
efficient port reception facilities to handle ship-gener
ated garbage returned to port, pilot projects and other 
studies were begun in the United States and other 
countries in the rnid-1980s to help develop such 
facilities. The Marine Entanglement Research Pro
gram was a prominent sponsor of such work. Results 
of these efforts were reviewed during the Second 
International Conference on Marine Debris in April 
1989. 

Based on the encouraging progress of many port 
reception facility projects, the Marine Mammal 
Commission drafted a paper which the Coast Guard 
submitted to the 30th session of the Marine Envi
ronment Protection Committee in November 1990. 
The paper recommended expanding and updating the 
port reception facility section of the Committee's 

guidelines for Annex V. It suggested that the ex
panded guidelines include advice on administrative 
arrangements and procedures for establishing port 
reception facilities, the types and costs of facility 
equipment, space, and siting considerations for 
equipment, how to notify vessel operators of the 
availability and procedures for using the facilities, and 
estimating the types and amounts of garbage likely to 
be returned to port. 

The paper was well received and the Committee 
agreed to consider changes to its guidelines. To help 
in the regard, the U.S. Marine Entanglement Research 
Program, in consultation with the Coast Guard, 
contracted for a report on possible revisions. The 
report was submitted for the 31st session of the 
Committee in July 1991. At that meeting, however, 
The Netherlands recommended developing a com
prehensive manual on port reception facility needs for 
all types of ship-generated pollutants regulated under 
the Convention. The Committee agreed with this 
recommendation and shifted efforts to development a 
comprehensive manual on port reception facilities. 

Representatives of the United States, including 
officials with the Coast Guard and the contractor who 
developed the U.S. report on port reception facilities 
for garbage, assisted in drafting the manual. Al
though much of the advice in the U.S. report on 
Annex V reception facilities was omitted from the 
initial draft of the manual, it was incorporated during 
work on the manual at the Committee's 34 session in 
July 1993. A final draft manual was approved by the 
Committee for circulation to member governments at 
that session and its adoption is expected to be consid
ered at the Committee's 35th session in March 1994. 

Also at the Committee's 34th session, the Coast 
Guard proposed amending Annex V to add require
ments similar to those contained in the U.S. regula
tions requiring vessels to establish waste management 
plans, maintain refuse disposal records, and post 
placards describing garbage discharge restrictions. 
The Committee agreed in principal with the proposed 
amendments. However, in response to points raised 
by several delegations on the need to consider the 
matter further, the Committee established a correspon
dence group under the leadership of the United States. 
This group is to review comments on the proposal and 

162
 



Chapter VII - Impacts of Marine Debris 

to craft amending language for consideration by the 
Committee at its next session in March 1994. 

Monitoring Marine Debris Pollution 

One of the most important needs for determining 
whether management actions to reduce marine debris 
pollution are having their desired effect is to detect 
trends in the occurrence of marine debris in different 
ocean areas. Over the past decade, many studies, 
particularly beach surveys, have been done to assess 
the types and amounts of marine debris in different 
ocean areas. These efforts have documented signifi
cant and often alarming amounts of plastic and other 
debris in many areas. However, differences in survey 
methodology, a scarcity of relevant long-term data 
sets, and high variability in the occurrence of debris 
at particular sites due to complex and often erratic 
changes in oceanographic conditions have made trend 
detection difficult and speculative. Efforts to improve 
marine debris monitoring capabilities are discussed 
below. 

Marine Debris Survey Manual 

To encourage more systematic and comparable 
debris sampling programs than exist, the Marine 
Manunal Commission has recommended steps to 
develop a manual ofprocedures for monitoring marine 
debris. In 1986 at the sixth session of the Intergov
ernmental Oceanographic Commission's Scientific 
Committee on the Global Investigation of Pollution in 
the Marine Environment (GIPME), a representative of 
the Commission recommended that the Committee 
develop such a manual for inclusion in its series of 
manuals for monitoring different marine pollutants. 
The Committee agreed and, to help develop the 
manual, the Commission recommended that the 
National Oceanic and Atmospheric Administration's 
Marine Entanglement Research Program contract for 
the preparation of a recommended text. 

The National Oceanic and Atmospheric Adminis
tration agreed and in 1992 it published the "Marine 
Debris Survey Manual. " The manual includes chap
ters on methodologies for shipboard sighting surveys 
of large floating debris, shipboard trawl surveys for 

small debris, beach surveys, and surveys of debris on 
the sea floor. In June 1992 the Marine Manunal 
Commission and the National Oceanic and Atmo
spheric Administration submitted the document to the 
Intergovernmental Oceanographic Commission for 
consideration by the Scientific Committee on the 
Global Investigation of Pollution in the Marine 
Environment. The Committee found the document 
useful and recommended steps to publish and distrib
ute it as part of the Commission's series of manuals 
and guides. In doing so, the Committee initiated steps 
to add marine debris to the Committee's marine pollu
tion monitoring system. 

To encourage the manual's use in developing data 
to evaluate the effectiveness of Annex V regulations, 
the Marine Manuual Commission drafted an informa
tion paper on its status for consideration by Marine 
Environment Protection Committee. The paper was 
submitted by the Secretariat of the Intergovernmental 
Oceanographic Commission, the United Nations 
Environment Progranuue, and the Scientific Commit
tee on Global Investigation of Pollution in the Marine 
Environment to the July 1993 session of the Marine 
Environment Protection Committee. Among other 
things, the paper advised its members on how to 
obtain copies of the manual pending its publication 
and distribution by the Intergovernmental 
Oceanographic Commission. 

Marine Debris Monitoring in the 
Wider Caribbean Region 

With completion of the marine debris survey 
manual, the Intergovernmental Oceanographic Com
mission's Scientific Committee on Global Investigation 
of Pollution in the Marine Environment began consid
ering actions to implement a marine debris monitoring 
program in the Wider Caribbean Region. Specifical
ly, the Committee is considering recommendations for 
cooperative efforts by the United Nations Environ
ment Progranuue, the Intergovernmental Oceano
graphic Commission Sub-Commission for the Caribbe
an and Adjacent Regions (IOCARIBE), the Interna
tional Maritime Organization, and other international 
and national organizations to carry out an inter
calibration exercise for monitoring marine debris 
contamination in the region. 
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Among other things, the goals of the exercise 
would be to (1) test and refine methodologies set forth 
in the manual, (2) develop a regional marine debris 
contaminant monitoring network, and (3) develop 
information important for deliberations and actions 
related to implementing the Special Area for the 
Wider Caribbean Region under Annex V. Planning 
for the effort is to be taken up at the eighth session of 
the Scientific Committee for the Global Investigation 
of Pollution in the Marine Environment scheduled to 
occur in San Jose, Costa Rica, on 18-22 April 1994. 
That meeting will immediately follow a symposium 
scheduled to review progress and needs relative to the 
Caribbean Marine Pollution Research and Monitoring 
Program (CARIPOL) regional program to monitor oil 
and other marine pollutants in the Wider Caribbean 
Region. 

Development of a U.S. National 
Marine Debris Monitoring Program 

As indicated above, the National Oceanic and 
Atmospheric Administration's Marine Entanglement 
Research Program has taken a number of steps to 
develop a marine debris database useful for evaluating 
the effectiveness of actions to control this form of 
pollution. In addition to developing the marine debris 
survey manual, it has supported long-term debris 
monitoring efforts at selected beaches in Alaska and 
the Northwestern Hawaiian Islands. 

Beginning in 1989 it also initiated a cooperative 
program with the National Park Service to carry out 
quarterly marine debris surveys on selected beaches in 
seven national seashores around the United States. 
The cooperative program was developed as a pilot 
effort to determine if data collected in beach surveys 
could provide a statistically significant basis for 
detecting trends in the types and amounts of debris. 

In 1993 the Marine Entanglement Research Pro
gram supported a workshop to evaluate the results of 
these multi-year debris monitoring programs and the 
feasibility of using them as the basis for a national 
marine debris monitoring program. The goal of the 
workshop was to determine whether and how a 
statistically reliable sampling program using beach 
surveys might be designed to measure trends in the 
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occurrence of marine debris in different coastal areas. 
The workshop, convened by the Center for Marine 
Conservation in Washington, D.C., included govern
ment and non-government scientists active in collect
ing long-term beach debris data sets as well as re
source managers with the Coast Guard, the Environ
mental Protection Agency, the National Marine 
Fisheries Service, the National Park Service, and the 
Marine Mannnal Commission. 

During the meeting, participants reviewed statis
tical methodologies for trend analyses. They also 
agreed to extract and provide relevant data on selected 
marine debris items from their respective surveys for 
uSe in testing a statistical assessment methodology 
after the meeting. Finally, the participants provided 
advice on the most important types of marine debris 
to monitor, appropriate dimensions for sample sites, 
and other sampling design elements important to 
consider in developing a national marine debris 
monitoring program. 

At the end of 1993 the test analysis had not yet 
been completed and preparation of the workshop 
report was still in process. The report is expected to 
be circulated early in 1994 and will include recom
mendations for designing a national marine debris 
monitoring program. Results of the statistical analysis 
are to be presented at the Third International Confer
ence on Marine Debris in May 1994 and, as warrant
ed, recommendations for the development of a nation
al marine debris monitoring program will be consid
ered for funding support by the Marine Entanglement 
Research Program. 

Other Activities 

World Bank Projects in the Caribbean 

In 1993 steps were taken to implement two major 
projects initiated by the World Bank that bear on the 
handling of ship-source wastes in the Caribbean 
region. The first is a demonstration waste manage
ment project being done in cooperation with the 
Organization of Eastern Caribbean States, which 
includes six small island nations in the eastern Carib
bean Sea. The project will make available $34.5 
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million to the member states in the organization to 
(I) buy and install waste management equipment, 
including incinerators and port reception facilities, for 
handling the difficult solid-waste management needs 
of these small island nations, and (2) develop the 
investment, legislative, and institutional infrastructure 
to maintain and enforce effective waste handling 
systems and programs. 

To help begin work on implementing this project, 
the Coast Guard, at the request of the World Bank, 
organized and convened a multi-agency training 
workshop on 28-30 April in Corpus Christi, Texas, to 
inform and train senior governmental officials from 
the organization's member states. The purpose of the 
workshop was to share U.S. expertise with regard to 
developing environmentally sound practices for 
collecting, storing, and disposing of ship-generated 
wastes, establishing effective environmental laws, and 
implementing programs for monitoring and enforcing 
compliance with those laws. Speakers at the work
shop included leaders in relevant environment man
agement fields. More than 30 delegates from the six 
member nations of the organization participated. 

Also in 1993 the World Bank, in cooperation with 
the International Maritime Organization, announced 
plans for another Caribbean project involving $5.5 
million from its Global Environment Facility for work 
by nations in the Wider Caribbean Region on develop
ing a compliance strategy for managing wastes gener
ated by ships. The money is to be made available 
through the International Maritime Organization to its 
22 member states in the Wider Caribbean Region. 
The goals of the project are to encourage regional 
nations to ratify Annexes I, II, and V of the MAR
POL Convention, to prepare for entry into force of 
the Special Area under Annex V for the Wider Carib
bean, and to establish legal and institutional frame
works for developing the infrastructure and programs 
needed to successfully meet the requirements of the 
Convention annexes now in effect. 

To help plan the project, representatives from each 
of the region's member states met at the International 
Maritime Organization's headquarters in London, 
England, on 11-13 October 1993. An official of the 
Coast Guard and one of the Department of State 
represented the United States. During the meeting, 

participants negotiated final terms of reference for the 
project. Major elements are to include a series of six 
workshops on national implementing legislation, 
enforcement and compliance, waste reduction and port 
reception facilities, strategies to address country
specific deficiencies, and mechanisms for funding 
operational components of required waste management 
systems. 

The project is expected to begin early in 1994. 
The Department of Agriculture's Animal and Plant 
Health Inspection Service, the Coast Guard, the 
Department of State, the Environmental Protection 
Agency, and the National Oceanic and Atmospheric 
Administration are expected to participate and/or to 
provide technical assistance in related work. 

Third Wider Caribbean 
Marine Debris Workshop 

On 17-19 August 1992 the Intergovernmental 
Oceanographic Commission's Sub-Commission for the 
Caribbean and Adjacent Regions (IOCARlBE) con
vened the second regional marine debris workshop in 
Merida, Mexico. During the meeting, participants 
from nine nations in the Wider Caribbean Region, 
including the United States, reviewed and endorsed 
the Sub-Commission's Marine Debris Action Plan for 
the Wider Caribbean Region. The plan recommended 
ten cooperative international actions, including work 
on implementing a regional public awareness cam
paign, encouraging waste recycling programs, mini
mizing land-based sources of marine debris, devel
oping strategies to handle garbage generated by cruise 
ships, encouraging Caribbean nations to ratify Annex 
V, and monitoring marine debris. 

During 1993 the Sub-Commission made plans to 
convene a Third Wider Caribbean Marine Debris 
Workshop on 11-14 January 1994 in Nassau, The 
Bahamas. Partial support for the meeting is being 
provided by the Coast Guard, the Environmental 
Protection Agency, and the National Oceanic and 
Atmospheric Administration. The workshop will be 
convened concurrently with the Islands Waste Man
agement Conference to ensure that planning for 
regional solid waste management is fully consistent 
with actions to reduce land-based and ship-based 
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sources of marine debris. The meeting will focus on 
reviewing matters related to the control of land-based 
sources of marine debris, the Wider Caribbean Initia
tive for Ship-generated Waste, advances in waste 
management by cruise lines, regional marine debris 
outreach campaigns, and implementation of the Sub
Commission's Marine Debris Action Plan. 

Report on Plastic Pellets 

Perhaps the most ubiquitous item of marine debris 
in the world's oceans is raw plastic pellets. Mea
suring only 1 to 5 millimeters in size, pellets are used 
as feed stock to mold all types of plastic products. 
When spilled during manufacturing, transport, or 
processing, they are carried by rainwater into drainage 
ditches and waterways and eventually into the marine 
environment. They now occur in all the world's 
oceans and are eaten by many seabirds and fish, 
which apparently confuse them for fish eggs or small 
marine organisms. 

To minimize future losses, the Environmental 
Protection Agency's Office of Water conducted a 
study to identify sources and recommended actions to 
prevent the loss of pellets at their source. The study, 
completed late in 1992, was released during 1993. It 
builds on pellet containment measures taken by 
industry in recent years and sets forth detailed recom
mendations for industry action in the areas of person
nel education, use of portable screens, improved 
housekeeping, and facility-wide pellet containment 
systems. 

Navy Activities 

As noted above, when Congress passed implement
ing legislation for Annex V, it limited the Annex's 
exemption for government vessels, including military 
ships, to five years. The exemption period was to 
expire on 31 December 1993. When the legislation 
was passed, available equipment for onboard process
ing of ship-generated garbage was neither reliable nor 
did it meet the special space restrictions of military 
vessels. Therefore, to bring its vessels into compli
ance with Annex V discharge restrictions, the Navy 
instituted an engineering program dedicated to devel

oping equipment suitable for handling solid waste 
aboard ship. 

Over the past five years, the Navy's David Taylor 
Research Center in Annapolis, Maryland, has de
signed and built prototype compactors, shredders, and 
pulpers suitable for shipboard use. In addition, the 
Navy instituted a plastic waste source reduction 
program to reduce the amounts of plastic brought 
aboard its ship. While the latter program has reduced 
plastic wastes produced by its ships by some 70 
percent, the Navy has not yet been able to install the 
waste processing equipment. A key remaining prob
lem is ensuring that the equipment is properly de
signed to meet the more stringent discharge standards 
applicable in Special Areas. 

Despite its substantial progress, the Navy deter
mined that significant additional measures are required 
to bring Navy ships into full compliance with Annex 
V. Therefore, in 1992 the Navy asked Congress to 
extend the compliance deadline in the Act to Prevent 
Pollution from Ships. The additional time was needed 
to complete development, procurement, and installa
tion of equipment necessary to comply with the ban 
on disposal of plastics and to develop equipment and 
strategies to meet the more restrictive waste disposal 
limits for Special Areas. 

Congress provided the necessary relief as part of 
the National Defense Authorization Act for Fiscal 
Year 1994. Under its provisions, surface ships must 
now comply fully with the ban on disposal of plastics 
as soon as the necessary equipment is installed and not 
later than 1998. They must fully comply with the 
more stringent restrictions for Special Areas by 2000. 
Submarines, which have even more severe space 
problems than surface vessels, must fully comply with 
both the ban on disposal of plastics and the Special 
Area restrictions by 2008. The Navy, working with 
other concerned agencies, also must report to Con
gress on its progress and its strategy for full compli
ance in Special Areas. 

Coast Guard Annex V Initiatives 

In 1993 the Coast Guard significantly increased its 
already substantial commitment to implementing the 
provisions of Annex V in 1993. Its expanded efforts 
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in this regard represent outstanding contributions both 
domestically and internationally to controlling marine 
debris pollution from vessel-based sources. As noted 
above, the Coast Guard took several steps to strength
en the U.S. program: it worked closely with Con
gress to draft amendments to strengthen U.S. statutory 
authority for implementing Annex V; it proposed new 
regulations to require maintenance of refuse disposal 
records by commercial vessels; it established an 
interagency MARPOL Coordinating Committee to 
bring together other involved federal agencies and 
non-governmental groups to discuss and coordinate 
related activities; and it increased efforts to vigorously 
to enforce applicable regulations. 

Concerning the latter point, the Coast Guard is 
working closely with the Department of Agriculture's 
Animal and Plant Health Inspection Service to develop 
a memorandum of agreement on coordinating their 
respective enforcement efforts on Annex V, and it 
provided guidance on enforcement procedures for its 
field officers as well as officers with other agencies. 
The Coast Guard also initiated an aggressive outreach 
effort to distribute information on regulatory require
ments to recreational boaters, commercial fishermen, 
marina and port operators, and other key groups; it 
contracted for public awareness work to encourage 
citizen reporting of MARPOL Annex V-related 
violations; and it produced and distributed a 
"MARPOL Wheel" explaining discharge restrictions 
for merchant mariners in three languages. 

Among the substantial contributions noted above 
concerning international programs, the Coast Guard 
proposed amendments to Annex V to strengthen its 
provisions based on U.S. experience; it participated in 
work to develop new international guidelines on 
Annex V port reception facilities; it assisted in initial 
work on planning for the Wider Caribbean Initiative 
on Ship-generated Wastes; it offered to provide 
technical assistance and training relative to implement
ing provisions for Annex V to officials with other 
Caribbean nations; it contributed funding for impor
tant international meetings, including the Third 
International Conference on Marine Debris and the 
Third Caribbean Marine Debris Workshop; and at the 
request of the World Bank, it organized and convened 
a training workshop for eastern Caribbean nations on 
developing solid-waste management programs. 
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In addition to these international activities, the 
Coast Guard also provided funds to the Intergov
ernmental Oceanographic Commission to encourage 
non-party nations in the Caribbean to adopt Annex V 
and bring the Wider Caribbean Special Area into 
effect; it substantially completed a report on the status 
of port reception facilities worldwide; and it consid
ered possible international actions appropriate to 
minimize ship-generated garbage in the Arctic region. 

The Coast Guard's broad-ranging actions to 
implement controls on ship-based sources of marine 
debris constitute exceptional progress to address this 
form of pollution. They establish the United States as 
a leader in coming to grips with this issue and bode 
well for future efforts to successfully reduce the 
amounts of marine debris in the ocean environment. 





Chapter VIII
 

MARINE MAMMAL MANAGEMENT IN ALASKA
 

Marine mammal conservation in Alaska presents 
extraordinary challenges. The complexity of marine 
mammal issues is increased by the large populations 
of several species within and adjacent to State waters, 
the State's extensive and often remote coastline, the 
use of marine mammals by Alaska Natives for subsis
tence purposes, interactions with fisheries and coastal 
and offshore oil and gas development, and the fact 
that jurisdiction over many populations is shared with 
Russia and/or Canada. 

In 1993 the Commission continued to devote 
attention to a number of critical issues in Alaska and 
surrounding areas. Of particular importance were the 
development of species accounts with research and 
management recommendations, conservation plans, 
and recovery plans for several species of Alaska 
marine mammals; a marking and tagging program to 
collect data on Native subsistence harvests and prevent 
illegal taking and trading in marine mammal products; 
assessment of possible changes in environmental 
conditions in the Gulf of Alaska and Bering Sea 
ecosystems; and measures to predict, detect, and 
mitigate possible effects on marine mammals of 
offshore oil and gas activities. The first two topics 
are addressed below; the Gulf of Alaska/Bering Sea 
ecosystems and oil and gas exploration are discussed 
in Chapters IV and IX, respectively. 

Species Accounts, Conservation Plans, 
and Recovery Plans 

In the mid-1980s the Marine Mammal Commission 
initiated efforts to help develop research and manage
ment programs for certain marine mammals of partic
ular interest in Alaska. To ensure that such programs 
were carefully described and widely accepted, the 
Commissionundertook preparation ofspecies accounts 

for ten marine mammal species. The species were 
walruses, polar bears, ringed seals, bearded seals, 
ribbon seals, spotted seals, harbor seals, Steller sea 
lions, beluga whales, and sea otters. Working groups 
were formed to help summarize and evaluate informa
tion on each species, and primary authors were 
contracted to write the accounts. The accounts were 
completed and published in 1988 as Selected Marine 
Mammals ofAlaska: Species Accounts with Research 
and Management Recommendations (see Appendix B, 
Lentfer 1988). 

Early in the 1990s new information became avail
able indicating that regional population of both harbor 
seals and Steller sea lions were continuing to decline. 
It was apparent that each species would require special 
attention and therefore the Commission decided to 
update the accounts for both species. At the same 
time, there were growing indications that killer whales 
had been affected by the Exxon Valdez oil spill and 
that fishermen were shooting killer whales to keep 
them from taking fish caught on long lines. There
fore, the Commission also decided to prepare a 
species account for killer whales. As discussed in 
previous annual reports, it contracted with principal 
investigators to begin work on all three accounts. At 
the end of 1993 the accounts for harbor seals and 
killer whales were in final preparation for publication 
and a draft Steller sea lion account was undergoing 
technical review. 

At the time the Commission was publishing the 
original species accounts in 1988, Congress amended 
the Marine Mammal Protection Act, directing the 
Secretaries of Commerce and the Interior to develop 
conservation plans for depleted marine mammal 
species or populations. Conservation plans are similar 
to recovery plans required for species listed under the 
Endangered Species Act, and are intended to provide 
a framework for planning needed research and man
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agement actions. Congress also directed that the 
Secretaries consider developing conservation plans for 
non-depleted species that would benefit from such 
documents. 

When the Commission transmitted the completed 
species accounts to the Fish and Wildlife Service and 
the National Marine Fisheries Service at the end of 
1988, it recommended that certain accounts be used as 
the basis for developing conservation plans as called 
for by the new amendments. Specifically, it recom
mended that the Fish and Wildlife Service use the 
walrus, polar bear, and sea otter accounts and that the 
National Marine Fisheries Service use the Steller sea 
lion account for that purpose. 

The Fish and Wildlife Service agreed with the 
Commission's recommendation and immediately 
began working on plans for all three species. Prog
ress came to a halt in March 1988, however, due to 
the Exxon Valdez oil spill. In 1991 the Commission 
worked closely with the Service to re-initiate the 
planning process and, as of the end of 1993, all three 
plans were nearing completion. With respect to 
Steller sea lions, the National Marine Fisheries 
Service designated the species as threatened under the 
Endangered Species Act in 1990. It therefore pro
ceeded to develop a recovery plan rather than a 
conservation plan. In each case, the Commission's 
species accounts were basic source documents. 
Efforts to complete these plans in 1993 and to carry 
out critical research and management tasks are dis
cussed in the sections on each species in Chapter III. 

In the past three years, the National Marine Fisher
ies Service also has initiated work to develop a 
conservation plan for harbor seals in Alaska and 
completed recovery plans for northern fur seals and 
humpback whales. Activities related to these plans 
and species also are discussed in Chapter III. 

Federal Marine Mammal 
Marking and Tagging Regulations 

In 1981 the Marine Mammal Protection Act was 
amended to give the Fish and Wildlife Service and the 
National Marine Fisheries Service authority to pro

mulgate regulations requiring the marking, tagging, 
and reporting of marine mammals taken by Alaska 
Natives. The purposes of the amendment were to 
make it possible to obtain better information on the 
numbers and species of marine mammals taken for 
subsistence and handicraft purposes and to help 
prevent illegal trade in products from those species. 

Marking and tagging regulations were issued by the 
Fish and Wildlife Service on 28 June 1988. They 
require that within 30 days of taking a polar bear, 
walrus, or sea otter, Native hunters must report the 
take to the Service and present specified parts of the 
animal to be marked and tagged. Polar bear and sea 
otter skins and skulls and walrus tusks must all be 
marked or tagged. Reports from hunters are to 
include, among other things, the date and location of 
the take and the sex of the animal taken. Raw, 
unworked, or tanned parts from these three species 
taken between 21 December 1972 (the date the Marine 
Mammal Protection Act became effective) and 26 
October 1988 (the effective date of the regulations) 
that had not yet been converted into handicrafts or 
clothing were required to be presented to the Service 
for marking by 24 April 1989. Unauthorized posses
sion or transportation of unmarked marine mammal 
parts is a violation of the Act. 

Since promulgating its regulations, the Service has 
worked closely with Native groups and the State of 
Alaska to implement the marking and tagging pro
gram. At present, 110 individuals in 91 coastal 
villages have been trained and authorized to tag parts 
from marine mammals taken by Alaska Natives and to 
collect information on the harvested animals. The 
authorized taggers include Native village residents 
working under contract to the Service as well as 
Service employees in Anchorage and at National 
Wildlife Refuges. Data obtained from the marking 
and tagging program are maintained by the Service in 
a computerized database. 

In 1991 the Service changed the way in which it 
maintains polar bear data. While data for sea otters 
and walruses are maintained on a calendar year basis, 
polar bear data are recorded by harvest year, which 
runs from 1 July to 30 June. This change was made 
to facilitate comparison of recent polar bear harvest 
data with data from past years. 
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It should be recognized that many animals may be 

Table 12.	 Number of sea otters, walruses, and 
polar bears presented for marking and 
tagging by Alaska Natives, 1988-1993 

Year!	 Sea Otters Walruses Polar Bears 

Pre-rule2 499 1,491 123
 
1988' 55 6 132
 
1989 268 737 99
 
1990 166 1,458 76
 
1991 236 2,149 59
 
1992 637 1,657 60
 
19934 1,149 986 24
 

1	 Sea otter and walrus data are provided on a calendar year 
basis. Polar bear data are provided on the basis of the harvest 
·year. which runs from 1 July of the year indicated to 30 June 
of the following year. 

2	 "Pre-rule" refers to stocks of raw, unworked, or tanned 
marine mammal parts from animals taken between 21 Decem
ber 1972 and 26 October 1988 and still held by Natives when 
the regulations became effective. 

3	 Figures include only marine mammals taken after 26 October 
1988. Figures for polar bears include those animals taken 
between 26 October 1988 and 30 June 1989. 

4	 Preliminary estimates only. Receipt of harvest certificates for 
1993 may not be complete. 

Data on the number of marine mammals tagged 
under the Fish and Wildlife Service's program 
through 1993 are presented in Table 12. Reporting 
for 1993 is not yet complete and data from this year 
are preliminary. 

As clearly demonstrated by the sea otter marking 
and tagging data, there has been a substantial increase 
in the number of sea otters taken by Alaska Natives 
during the past two years. This increase is attribut
able to the ruling in Katelnikojf Beck et al. v. U. S. 
Department of the Interior, discussed in the Commis
sion's previous annual report. The Ninth Circuit 
Court of Appeals, late in 1992, upheld an interpreta
tion of the Marine Mammal Protection Act's Native 
handicraft provision that allows Natives to create and 
sell handicrafts fashioned from sea otters provided that 
the taking is not wasteful, and that traditional methods 
of production, such as weaving, carving, and stitch
ing, are used. 

shot and not recovered so that the numbers in Table 
14(?) likely underestimate the total numbers of ani
mals killed by Natives for subsistence and handicrafts. 

To date, the National Marine Fisheries Service has 
not promulgated marking and tagging regulations for 
species under its jurisdiction that are taken by Alaska 
Natives for subsistence or handicraft purposes. 
Possibilities in this regard were discussed with repre
sentatives of the Service at the Commission's annual 
meeting on 17-19 November 1993 in Galveston. 

Litigation Related to
 
Marine Mammals in Alaska
 

Alaska Eskimo Whaling Commission v. Foster 

On 11 August 1993 the Alaska Eskimo Whaling 
Commission filed a complaint seeking a preliminary 
injunction to prohibit certain oil and gas exploration 
activities in the Beaufort Sea that allegedly would 
adversely affect the Eskimo's fall subsistence hunt for 
bowhead whales. As discussed in greater detail in the 
small-take exemption section of Chapter IX, the court 
ruled that the plaintiffs had little chance of succeeding 
on the merits of their claims and denied the motion 
for a preliminary injunction. Plaintiffs later voluntari
ly dismissed their complaint. 

Alaska Wildlife Alliance v. Jense1l 

Under National Park Service regulations adopted in 
1985 to protect humpback whales in Glacier Bay, the 
number of cruise ships and other vessels permitted to 
enter Glacier Bay National Park is limited during the 
summer when whales are present. Under the regula
tions, no more than 107 cruise ships may be autho
rized to enter the park each summer. 

In 1990 the Service authorized 109 cruise ship 
entries into Glacier Bay. At that time, the Commis
sion and others questioned the procedures used by the 
Service to authorize entries in excess of the 107-entry 
ceiling imposed by their own regulations. On 21 
August 1990 the Alaska Wildlife Alliance filed a 
complaint challenging the National Park Service's 
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decision to authorize the two additional cruise ship en
tries. The plaintiffs alleged that the Service, in 
authorizing those entries, did not follow applicable 
procedures, exceeded the maximum allowable number 
established by regulation, and violated the National 
Environmental Policy Act by not preparing a supple
mental environmental assessment. Plaintiffs, howev
er, did not seek injunctive relief, and none of the 
cruise ship entries authorized for 1990 were enjoined. 
Since then, the number of cruise ships allowed into 
Glacier Bay each summer has not exceeded the 107
vessel ceiling. 

The plaintiffs also alleged that commercial fishing 
operations being conducted in Glacier Bay violated 
applicable law and, in combination with tour boat 
operations, may be having adverse effects on hump
back whales and other cetaceans. The National Park 
Service recognized that it had not properly authorized 
commercial fishing operations in the park, and by 
Federal Register notice of 5 August 1991 proposed 
regulations authorizing certain fishing activities in 
park waters through 1997. However, these regula
tions have not been finalized. 

Parties to this lawsuit met in 1991 to try to negoti
ate a settlement in the case. Inasmuch as the Service 
is revising the vessel management plan for the park, 
the parties agreed to suspend consideration of the 
claims involving vessel entries. (See the humpback 
whale section in Chapter III for discussion of the 
vessel management plan.) The parties agreed to pro
ceed on the issue of whether the Service may allow 
commercial fishing in the park. Briefs have been 
submitted on this aspect of the case, but oral argument 
has not been scheduled. 

"Operation Whiteout" 

A two-year undercover investigation by the Fish 
and Wildlife Service into wasteful taking of walrus by 
Alaska Natives, known as "Operation Whiteout," 
resulted in the indictment of 26 individuals during 
1992 for violations of the Marine Manrmal Protection 
Act, the Lacey Act, and Federal drug and conspiracy 
laws. An additional two individuals were indicted in 
1993. Also 14 other individuals were served notices 
of violation and assessment during 1993 for lesser 
misdemeanors connected with "Operation Whiteout. " 
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Alleged violations included the wasteful taking of 
walrus (i.e., headhunting), the illegal sale of marine 
manrmal parts, and the exchange of marine mammal 
parts for drugs. All of the cases pursued by Federal 
prosecutors resulted in convictions or guilty pleas. 
These include 20 misdemeanor violations of the 
Marine Manrmal Protection Act and 20 felonies and 
6 misdemeanors under the Lacey Act based on under
lying violations of the Marine Manrmal Protection 
Act. Sixteen defendants have received jail sentences. 

Three defendants in these cases are pursuing 
appeals. One is challenging the sentence imposed 
rather than the underlying conviction. Two are 
seeking new trials based on their claims that the 
wasted walrus meat was contaminated by mercury and 
thus unfit for consumption. 

Additional cases as a result of "Operation White
out" are likely to be brought in 1994. 

Seven other cases unrelated to "Operation White
out" involving headhunting for walrus were brought 
in 1993. All seven defendants pled guilty to viola
tions of the Marine Manrmal Protection Act and 
received sentences ranging from 6 to 21 months. 



Chapter IX 

OUTER CONTINENTAL SHELF
 
OIL, GAS, AND MINERAL
 

EXPLORATION AND DEVELOPMENT
 

Exploration and development of coastal and off
shore oil, gas, and hard mineral resources may 
adversely affect marine mannnals and their habitat. 
Under the Outer Continental Shelf Lands Act, the 
Department of the Interior's Minerals Management 
Service is responsible for assessing, detecting, and 
mitigating the adverse effects of these activities in 
offshore waters beyond state jurisdiction. Under the 
Marine Mannnal Protection Act and the Endangered 
Species Act, the National Marine Fisheries Service 
and the Fish and Wildlife Service are responsible for 
reviewing proposed actions and advising the Minerals 
Management Service and other agencies of measures 
needed to ensure that those actions will not have 
adverse effects on marine mannnals or endangered or 
threatened species. The Commission reviews relevant 
policies and activities of these agencies and recom
mends actions that appear necessary to protect marine 
mannnals and their habitats. The Commission's 
activities in this regard in 1993 are discussed below. 

Proposed Offshore Lease Sales 

The Marine Mannnal Commission, in consultation 
with its Committee of Scientific Advisors, reviews 
and comments on environmental impact statements 
and other matters concerning proposed outer continen
tal shelf oil, gas, and hard mineral lease sales. 
During 1993 the Commission commented to the 
Minerals Management Service on a draft environmen
tal impact statement concerning proposed lease sales 
in the Gulf of Mexico. The Commission also com
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mented on proposed regulations regarding the planned 
removal of oil and gas drilling rigs in the Gulf of 
Mexico. These comments are discussed in the section 
entitled "Small-Take Exemptions." 

Oil & Gas Lease Sales #147 and 150, 
Central and Western Gulf of Mexico 

Proposed lease sale #147, tentatively scheduled for 
March 1994, involves up to 5,417 blocks (approxi
mately 29.3 million acres) of submerged land in the 
central Gulf of Mexico. Proposed sale #150, tenta
tively set for August 1994, would offer for lease 
4,670 blocks (about 25.7 million acres) in the western 
Gulf. In April 1993 the Minerals Management 
Service issued a draft environmental impact statement 
on the proposed lease sales and distributed it to the 
Marine Mannnal Commission and others for review. 

The draft statement noted that 29 species of marine 
mannnals, including the endangered West Indian 
manatee and six species of endangered whales, are 
found in the northern Gulf of Mexico. The bottlenose 
dolphin is the most common delphinid species found 
in the proposed lease areas. 

The draft statement concluded that exploration and 
development activities in the proposed lease sale areas 
would have "primarily sublethal effects ...both chronic 
and sporadic" on marine mannnais. The activities 
could cause acute or chronic physiological stress, alter 
normal behavioral patterns, and result in some degree 



MARINE MAMMAL COMMISSION - Annual Report for 1993 

of avoidance, either temporary or permanent, of the 
impacted area(s), the statement continued. 

With regard to endangered and threatened species 
of marine mammals, the draft statement concluded 
that lethal impacts were not expected, but noted that 
the removal of even one individual would constitute a 
serious decrease in the population. 

The Marine Mammal Commission, in consultation 
with its Committee of Scientific Advisors, reviewed 
the draft statement and by letter of 20 July 1993 
provided comments to the Service. In its letter the 
Commission noted that the meaning of some of the 
Service's statements on the possible effects of the pro
posed actions was not clear. In addition, the draft 
statement in all instances did not provide data, analy
ses, or references to support the Service's conclu
sions. 

In its letter the Commission noted that bottlenose 
dolphins are not distributed uniformly throughout the 
Gulf and may constitute a number of more or less 
discrete populations or sub-populations. Also, the 
Commission pointed out that assessment of the possi
ble effects of offshore oil and gas activities must take 
into account the possible effects of live captures and 
removals of animals for public display and scientific 
research, incidental take in commercial fisheries, and 
habitat degradation and destruction. In this regard, 
the Commission recommended that the statement be 
expanded to consider how the proposed actions, by 
themselves and in combination with other activities 
mentioned above, might affect discrete inshore/off
shore and local resident populations of bottlenose 
dolphins. As a related matter, the Commission 
pointed out that the assessment should take into 
account the unusually high mortality of bottlenose 
dolphins that has occurred in several Gulf coastal 
areas during the past three years. 

With regard to the endangered West Indian mana
tee, the Commission noted that the draft statement 
provided little information on the distribution, abun
dance, and productivity of the species. In the Com
mission's opinion, the greatest risk to manatees may 
be from the direct and indirect effects of large oil 
spills occurring in the proposed lease sale areas. It 
noted that the Exxon Valdez oil spill had demonstrated 
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that oil can be transported great distances, and ques
tioned whether oil from major spills within the pro
posed lease areas could be transported by wind and 
currents into areas inhabited by manatees. 

The Commission recommended that, if it had not 
already done so, the Minerals Management Service 
consult with the Fish and Wildlife Service to obtain 
the best available information on all manatee popula
tions and habitats that potentially could be affected by 
the proposed actions, and any reasonable and prudent 
alternatives that might be taken to avoid or minimize 
possible adverse effects. The Commission further 
recommended that, based on the results of these 
consultations, the environmental impact statement for 
the proposed lease sales be revised to indicate the 
distribution, relative abundance, and status of mana
tees along the rim of the Gulf of Mexico, and to 
provide an assessment of the possible direct and 
indirect effects of a major oil spill on manatee distri
bution and abundance in known habitat areas. 

In its letter, the Commission suggested that the 
Minerals Management Service's impact statement 
should provide a more complete description of what 
is known about the demography, habitat requirements, 
and status of bottlenose dolphins, manatees, sperm 
whales, and other marine mammals in the Gulf of 
Mexico and how they could be affected directly and 
indirectly by oil and gas activities in and near the 
proposed lease sale areas. The Commission noted its 
understanding that the Minerals Management Service 
was funding studies on the distribution and abundance 
of marine mammals in the north-central and western 
Gulf of Mexico, and that the National Marine Fisher
ies Service was conducting various marine mammal 
monitoring programs in the Gulf. The Commission 
recommended that, if it had not already done so, the 
Service consult with its contractors and the National 
Marine Fisheries Service to obtain the best available 
information on populations of marine mammals that 
could be affected directly and indirectly by oil and gas 
activities in the area. 

The Commission also noted that it may be prohibi
tively expensive, if not impossible, to obtain the 
information necessary to accurately predict the possi
ble impacts on every species that could be affected by 
activities related to the proposed lease sales. The 



Chapter IX - OCS Development 

Commission reiterated suggestions made with respect 
to previous lease sales that in some cases the intents 
and provisions of the Marine Mammal Protection Act 
might best be met by designing and conducting post
lease sale monitoring programs to detect possible 
adverse effects. In this regard, the Commission noted 
that section 20 of the Outer Continental Shelf Lands 
Act, as amended, requires that the Service conduct 
post-lease monitoring to detect and determine possible 
adverse effects and that section 101(a)(5) of the 
Marine Mammal Protection Act provides that U.S. 
citizens engaged in offshore oil and gas activities can 
be exempted from the taking prohibitions of the Act 
provided that certain conditions are met and that 
provisions have been made to monitor and report the 
taking. Among other things the Commission recom
mended that the impact statement be expanded to 
indicate what is being done to meet the monitoring 
requirements of section 20 and to ensure that lessees 
are aware of pertinent provisions of the Marine 
Mammal Protection Act that could authorize limited 
non-lethal taking of small numbers of marine mam
mals (see below). 

The Minerals Management Service's 
Environmental Studies Program 

As noted above, the Minerals Management Service 
is responsible for assessing and avoiding or mitigating 
the possible adverse environmental effects of offshore 
oil and gas exploration and development. To help 
meet this responsibility, the Service has established an 
Environmental Studies Program administered regional
ly by its Outer Continental Shelf offices in Metaire, 
Louisiana; Camarillo, California; Anchorage, Alaska; 
and Herndon, Virginia. 

To help the Service meet its responsibilities with 
regard to the conservation and protection of marine 
mammals, the Commission, in consultation with its 
Committee of Scientific Advisors, (1) reviews and 
provides comments on regional studies plans, environ
mental impact statements, and requests for proposals 
related to marine mammal research developed by the 
Service, (2) participates as requested in meetings of 
Technical Proposal Evaluation Committees convened 
by the Service to review research proposals; and (3) 

helps plan and participates in meetings and workshops 
to review and coordinate relevant research programs 
being conducted or planned by the Minerals Manage
ment Service, the National Marine Fisheries Service, 
the Fish and Wildlife Service, and other Federal, 
state, and private agencies and organizations. 

On 17-19 November 1993 the Marine Mammal 
Commission and its Committee of Scientific Advisors 
held their annual meeting in Galveston, Texas. 
Representatives of the Department of the Interior's 
Minerals Management Service, the Fish and Wildlife 
Service, and the recently formed National Biological 
Survey were present to brief the Commission and its 
Committee on their plans and activities. At the 
meeting, the Commission was advised that responsi
bility for at least some of the marine mammal re
search previously carried out by the Minerals Manage
ment Service and the Fish and Wildlife Service had 
been transferred to the National Biological Survey. 

In addition, the Commission learned that research 
on the distribution and abundance of marine mammals 
in the Gulf of Mexico being done by researchers at 
Texas A&M University of Galveston, under contract 
to the Minerals Management Service, was being trans
ferred to the National Biological Survey. It was not 
clear whether the research program or only the 
responsibility for managing the contract was being 
transferred. Also it was not clear whether other 
Minerals Management Service research programs, 
contracts, or research responsibilities were being 
transferred to the National Biological Survey. 

The Marine Mammal Commission believes that the 
information needed to do environmental impact 
assessments generally can be obtained most economi
cally by contracting with outside experts, as the 
Minerals Management Service has done to date. On 
the other hand, the Commission believes that the long
term monitoring necessary to verify the reliability of 
impact assessments generally can be done best by a 
combination of contract and agency personnel. 

Early in 1994 the Commission will write to the 
Department of the Interior to determine what role the 
National Biological Survey will play in post-lease 
monitoring and other programs necessary to give 
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effect to section 20 of the Outer Continental Shelf 
Lands Act. 

Small-Take Exemptions 

Section 101(a)(5) of the Marine Manunal Protec
tion Act directs the Secretaries of the Interior and 
Commerce to authorize, in certain instances, the 
unintentional taking of small numbers of marine 
mammals by United States citizens incidental to 
activities other than commercial fishing operations. 
Such authorizations are issued through a two-step 
process. 

If the Secretary, through notice and comment rule
making, determines that taking incidental to a specific 
activity in a specific geographical area will have a 
negligible impact on the affected species or stock, and 
will not have an unmitigable adverse impact on the 
availability of the species or stock for taking by 
Alaska Natives for subsistence use, the Secretary is to 
prescribe regulations setting forth permissible methods 
of taking and requirements for monitoring and report
ing the take. The regulations are to be designed so as 
to effect the least practicable adverse impact on the 
species or stock and its habitat. Taking authorized by 
the regulations also must have the least practicable 
adverse impact on the availability of such species or 
stocks for subsistence use by Alaska Natives. 

The second step in authorizing small takes is 
issuance of a letter of authorization. Letters of 
authorization are issued if the Secretary determines 
that the type and level of taking likely to result from 
the proposed activities are consistent with the findings 
made for the class of activities under the regulations. 
Letters of authorization must specify the period of 
validity and may include additional terms and condi
tions tailored to the specific request. 

The National Marine Fisheries Service and the Fish 
and Wildlife Service have issued regulations and 
authorized the incidental taking of small numbers of 
marine mammals incidental to oil and gas-related 
activities in the Beaufort and Chukchi Seas. The 
National Marine Fisheries Service has also issued 
separate regulations and letters of authorization for the 

incidental taking of ringed seals in the course of oil 
and gas-related, on-ice seismic exploration in the 
Beaufort Sea. In addition, the National Marine 
Fisheries Service is considering authorizing the take 
of dolphins incidental to the removal of drilling rigs 
and related structures in the Gulf of Mexico. Actions 
with respect to these authorizations are discussed 
below. Actions regarding a request from the Navy 
for a letter of authorization to take marine mammals 
incidental to ship shock trials off San Nicolas Island, 
California, are described in Chapter XI. 

Exploration in the Beaufort and Chukchi Seas 

On 18 July 1990 the National Marine Fisheries 
Service published regulations authorizing the non
lethal take of six species of marine mammals 
(bowhead, gray, and beluga whales and bearded, 
ringed, and spotted seals) incidental to oil and gas 
exploration in the Beaufort and Chukchi Seas from 
1990 to 1995. Six letters of authorization to take 
these species incidental to oil and gas exploratory 
drilling and related operations were issued in 1991. 
In 1992 only ARCO Alaska, Inc., requested a letter of 
authorization pursuant to these regulations. 

As discussed in the two previous annual reports, 
the adequacy of the monitoring programs associated 
with these authorizations has been a continuing 
concern to the Commission and others. As a result of 
a Commission recommendation, a workshop on 
monitoring the effects of Arctic oil and gas explora
tion on marine mammals was convened by the Nation
al Marine Fisheries Service in March 1992 to provide 
guidance to the oil and gas industry in developing and 
implementing monitoring programs. In preparation 
for that meeting, the Commission drafted a discussion 
paper that reviewed the relevant statutory provisions, 
pointed out how marine mammals might be "taken" in 
the course of activities associated with offshore oil and 
gas exploration and development, and described the 
types of site-specific and long-term population moni
toring programs that likely would be required to 
verify that such taking had negligible effects. That 
paper (see Appendix B, Swartz and Hofman 1991) is 
summarized in the previous annual report. 

A follow-up workshop was held 24-25 February 
1993 to review the results of the monitoring program 
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conducted at ARCO's Kuvlum site in 1992 and to 
consider the monitoring plan proposed for 1993. 
Aerial surveys conducted in 1992 suggested that 
migrating bowhead whales were diverted by the noise 
associated with the exploration activities. However, 
heavy ice conditions in the exploration area also may 
have contributed to the observed diversions of whales 
from their normal migration route. The closest to the 
drilling site that a bowhead whale was observed was 
23 kilometers. No whales were observed between the 
shore and the drilling site 30 kilometers away. 
Source levels for industrial sounds at the drilling 
platform and for the icebreaker used by ARCO for ice 
management were determined to be 178 and 176 dB, 
respectively. These sounds were detectable by 
sonobuoys deployed 40 kilometers from the drilling 
site. Acoustic studies also indicated that the peak 
energy of the industrial sounds was in the frequency 
range of bowhead whale calls. 

Some workshop participants, noting the higher 
noise levels associated with seismic operations planned 
for 1993 (about 200 dB), believed a more extensive 
monitoring program was necessary. In particular, 
they recommended that aerial surveys be expanded to 
include areas beyond those affected by industrial 
noise, additional aircraft be used to search for bow
head whales and to make behavioral observations, and 
additional acoustic data be collected using sonobuoys 
and fixed hydrophone arrays. 

Representatives of the North Slope Borough and 
the Alaska Eskimo Whaling Commission expressed 
concern about the possible impact of exploration at the 
Kuvlum site on fall whale hunting by villagers from 
Kaktovik and Nuiqsut on Alaska's Beaufort Sea coast. 
They believed that oil and gas-related activities, 
particularly seismic surveys, would divert migrating 
bowhead whales farther offshore, making it more 
difficult to find whales, exposing whalers to increased 
risks, and increasing the possibility of meat spoiling 
before whales could be landed. 

Following the workshop, the National Marine 
Fisheries Service wrote to ARCO concerning the 
proposed site-specific monitoring plan that had been 
submitted along with ARCO's 10 February 1993 
request for a letter of authorization for its 1993 
activities. The Service echoed the concerns of the 
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workshop participants and expressed doubt that the 
plan, unless expanded, would provide sufficient data 
to estimate the level of take and to verify that the 
impacts of exploration on marine mammals are 
negligible and are not having an unmitigable adverse 
impact on the availability of marine mammals for 
subsistence use by Alaska Natives. 

Subsequently, ARCO submitted a revised 1993 
monitoring plan. Meetings among government 
officials, industry representatives, and the Native 
community to discuss the plan and exploration activi
ties proposed for 1993 were held in Barrow in April 
and early June. 

On 12 May 1993 the National Marine Fisheries 
Service published a Federal Register notice soliciting 
comments on ARCO's request for a letter of authori
zation. The Commission provided comments by letter 
of 28 June. The Commission noted that it was not 
clear from the information submitted by ARCO how 
or how many bowhead whales and other marine mam
mals might be taken incidental to its planned activi
ties. It also was not clear how the availability of 
marine mammals for Native subsistence use might be 
affected. The Commission further noted that the 
proposed monitoring program appeared inadequate to 
determine the numbers and manner in which marine 
mammals would be taken and to verify that the effects 
of the exploration activities would be negligible and 
would not adversely affect the availability of marine 
mammals for Native subsistence. 

The Commission recommended that a letter of 
authorization not be issued until these deficiencies 
were corrected. The Commission further recommend
ed that exploration and support activities be suspended 
during the period when the majority of the bowhead 
whale population migrates past the Kuvlum site 
(approximately 20 September to 5 October) if there 
are uncertainties about the possible effects on the 
whales or their availability for subsistence use or if 
the monitoring program detects possible unforeseen or 
non-negligible effects. 

Among the specific criticisms included in the 
Commission's letter was that neither ARCO nor the 
Service had provided any support for the apparent 
belief that the five marine mammal species other than 
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bowhead whales included in the applicable small-take 
regulations would not be incidentally taken. In the 
alternative, they had failed to include any provisions 
in the monitoring plan for verifying that the effects on 
these other species and their availability to Native 
subsistence hunters are in fact negligible. 

The Commission also noted that while the pro
posed monitoring program considered planned drilling 
and seismic operations, it did not provide for deter
mining the source-specific effects of ice management 
and resupply operations and the activities of the oil 
spill response vessel. In this context, the Commission 
noted that, if the exploratory drilling delineates a 
major oil deposit, it was reasonable to presume that 
ARCO within the foreseeable future would seek 
authority to shift from exploration to development of 
the Kuvlum formation. Thus, the Commission 
pointed out that it would be useful to consider how 
development and exploration activities might differ 
and to design the current monitoring program to 
obtain the information that would be needed to predict 
the effects of development, particularly on bowhead 
whales and their availability for Native subsistence. 

National Marine Fisheries Service scientists and 
Alaska Eskimo Whaling Commission consultants met 
on 29 June 1993 to discuss a revised monitoring plan 
submitted by ARCO on 22 June. While all of the 
revisions suggested at that meeting were not incorpo
rated into the plan, the plan was changed to add a 
second aircraft for bowhead whale surveys and to 
increase the acoustic monitoring effort. In addition, 
ARCO agreed to suspend its seismic activities on 15 
September if whalers in Barrow, Kaktovik, or Nuiqsut 
had not taken the allowable number of bowhead 
whales by then. 

Despite threats of legal action from the Alaska 
Eskimo Whaling Commission, the Service issued a 
letter of authorization to ARCO on 19 July. The 
Alaska Eskimo Whaling Commission filed suit on 6 
August in the U.S. District Court for the District of 
Columbia (Alaska Eskimo Whaling Commission v. 
Foster), seeking a preliminary injunction to halt 
ARCO's planned activities for the duration of the fall 
bowhead whale migration. The plaintiffs challenged 
issuance of the letter of authorization by the Service, 
alleging that the exploration activities were causing 
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more than negligible impacts on the bowhead whale 
population and were likely to reduce the availability of 
bowhead whales to a level insufficient to meet Native 
subsistence needs. The plaintiffs also alleged that the 
Service had failed to limit exploration activities so as 
to minimize any adverse effects on bowhead whales 
and subsistence users. The adequacy of the monitor
ing plan and the Service's compliance with the Na
tional Environmental Policy Act were also challenged. 

The court issued its ruling on 8 September 1993, 
denying plaintiffs' motion for a preliminary injunc
tion. The key issue identified by the court was 
whether the 1992 bowhead whale hunt "yielded 
substantial information indicating that noise from the 
oil and gas exploration will have a significant, delete
rious impact on the subsistence hunt." The court 
found strong support for the government's contention 
that the 1992 subsistence hunt was not affected by 
noise from ARCO's activities. Evidence before the 
court indicated that bowhead whales normally avoid 
seismic noise at a distance of 6 to 8 kilometers from 
the source and active drilling operations at a distance 
of 10 to 15 kilometers. In contrast, the whaling 
grounds used by Kaktovik, Nuiqsut, and Barrow 
hunters are, respectively, 70, 120, and 400 kilometers 
from the Kuvlum site. Moreover, the Alaska Eskimo 
Whaling Commission, in its report on the 1992 hunt, 
had stated that "conditions for whaling were generally 
favorable, and the fall season was very successful for 
the villages of Kaktovik, Nuiqsut, and Barrow. " 

The court also found plaintiffs' challenge of the 
adequacy of the monitoring plan to be without merit. 
While applicable regulations require ARCO to develop 
a monitoring plan, the only feature specifically 
required is that the plan include a qualified biologist 
or other appropriately experienced observer to moni
tor the effects of exploration activities on marine 
manunals. The court therefore ruled that "[a]s long 
as the plan generates meaningful data to monitor the 
effects of noise on bowhead whales, the precise 
methods adopted to achieve that end are not estab
lished. " The court found that the administrative 
record before it adequately supported the monitoring 
plan as developed. 

With respect to plaintiff's claims under the Nation
al Environmental Policy Act, the court found that 
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there was no need to prepare an environmental impact 
statement or to supplement the environmental assess
ment done previously because of new information 
gathered in 1992. 

In November, representatives of the Alaska Eskimo 
Whaling Commission met with National Oceanic and 
Atmospheric Administration officials to express their 
concern about the adequacy of the monitoring pro
gram. The Natives expressed a willingness to work 
with the National Marine Fisheries Service to develop 
an independent peer review process to ensure that the 
monitoring programs are adequate to verify that 
exploration and development activities do not have 
more than negligible effects on marine mammals or 
unmitigable effects on their availability for Native 
subsistence use. A meeting to consider such a peer 
review process is expected to be held early in 1994. 

As discussed in previous annual reports, a rule 
governing the take of walruses and polar bears inci
dental to oil and gas exploration activities in the 
Chukchi Sea was published by the Fish and Wildlife 
Service on 14 June 1991. Similar regulations govern
ing the take of these two species incidental to oil and 
gas operations in and adjacent to the Beaufort Sea 
were issued by the Service on 16 November 1993. 
Areas within the Arctic National Wildlife Refuge were 
specifically excluded from coverage under the small
take authorization. 

Rather than the five-year period of validity general
ly given such regulations, the regulations for activities 
in the Beaufort Sea area will be effective for only 18 
months. During this period, the Service, in order to 
"comport with, and to meet more fully the intent of' 
the International Agreement on the Conservation of 
Polar Bears, has committed itself to develop and begin 
implementing a strategy for the identification and 
protection of important polar bear habitats. Extension 
of the rule beyond the initial 18-month period will be 
contingent upon the development and implementation 
of the strategy. 

Applicants seeking letters of authorization for 
activities in and adjacent to the Beaufort Sea are 
required to consult with Native communities to discuss 
potential conflicts between the planned operations and 
subsistence use of the marine mammals. They must 

also submit a plan setting forth the measures that have 
been and will be taken to minimize any adverse 
effects on the availability of polar bears and walruses 
for Native subsistence use. 

Applicants for letters of authorization must also 
submit a site-specific plan for monitoring the effects 
of oil and gas exploration activities on polar bear and 
walrus populations. These plans, which are subject to 
approval by the Service's Alaska Regional Director, 
must specify the techniques that will be used to detect 
the responses of polar bears and walruses to explora
tion activities. The Service expects that monitoring 
requirements will vary depending on the type of 
activity, location, and time. 

On-Ice Seismic Activities 

In 1982 and again in 1987 the National Marine 
Fisheries Service issued regulations to authorize the 
taking of small numbers of ringed seals incidental to 
on-ice seismic activities associated with oil and gas 
exploration over the outer continental shelf of the 
Beaufort Sea. The second authorization expired at the 
end of 1991. 

In response to a petition from four oil companies, 
the National Marine Fisheries Service on 15 Septem
ber 1992 published a proposed rule to renew the 
authorization to take small numbers of ringed seals in 
the course of on-ice seismic operations in the Beaufort 
Sea from 1993 through 1997. By letter of 15 October 
1992 the Commission provided comments on the 
Service's proposed rule. The Commission concurred 
that the petition provided a reasonable basis for 
concluding that only small numbers of ringed seals 
were likely to be affected by the planned seismic 
activities and that the effects likely would be negligi
ble. The Commission also noted that, while this or 
any single drilling or support activity was unlikely by 
itself to have significant adverse effects, the additive 
effects could be significant. The Commission pointed 
out that population monitoring, as well as site-specific 
monitoring, may be necessary to detect possible 
cumulative effects. The Commission recommended 
that, if the National Marine Fisheries Service had not 
already done so, it should consult with the Minerals 
Management Service, the Fish and Wildlife Service, 
the Alaska Department of Fish and Game, and rele
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vant industry and Native groups to agree upon and, as 
possible, arrange for cooperative funding of a pro
gram to monitor the status of ringed seal populations 
in Alaskan waters. The Commission further recom
mended that the National Marine Fisheries Service 
(I) assess whether the activity-specific monitoring pro
gram required by the proposed rule is likely to 
provide an accurate estimate of the number of ringed 
seals affected by the authorized activities and the 
nature and significance of the effects, and (2) identify 
and take into account activities, in addition to Native 
subsistence hunting and the planned seismic surveys 
and related support activities, that may affect ringed 
seals and their habitat in areas offshore of Alaska. 

The National Marine Fisheries Service published a 
final rule on 13 January 1993 granting the requested 
small take authority. With respect to monitoring, the 
regulations require that a qualified individual be 
stationed to observe and record the presence of ringed 
seals and ringed seal lairs along the "shot lines" of the 
exploratory activities and around camps used by oil 
company employees. While the Service indicated that 
it would consult with industry and Federal, State, and 
local agencies concerning a long-term program to 
monitor the status of ringed seal populations, it did 
not believe that the low level of on-ice seismic activi
ties that has occurred and that was predicted to occur 
during the next five years warranted a more extensive 
monitoring program than that required under the 
regulations . 

Consultations among the interested parties were 
held as part of the National Marine Fisheries Service's 
24-25 February 1993 workshop on monitoring the 
taking of marine mammals incidental to oil and gas 
exploration in the Beaufort Sea. Commission repre
sentatives suggested that dogs trained to locate seals 
or aerial surveys might be used to obtain data needed 
for more accurate estimates of ringed seals taken inci
dental to the seismic activities. No resolution of the 
matter was reached, but Service participants appeared 
satisfied with the current monitoring program. 

Letters of authorization allowing the take of ringed 
seals incidental to on-ice seismic exploration during 
1993 were issued by the Service to Western Geophysi
cal and GECO-PRAKLA on 18 February 1993. 

Gulf of Mexico 

In 1989 the American Petroleum Institute, repre
senting operators who remove offshore oil and gas 
drilling and production structures and related facilities 
in the Gulf of Mexico, sought a small-take authoriza
tion from the National Marine Fisheries Service. 
Explosives used to sever pilings, well conductors, and 
supporting structures as part of the removal process, 
may expose dolphins and other marine mammals to 
sound and pressure waves that, depending on an 
animal's distance from the explosion, may result in 
harassment, injury, or death. The American Petro
leum Institute estimated that 670 structures will be 
removed from Gulf waters during the next five years 
and that about 5,500 structures will be removed 
within a 35-year period. 

The Service published a proposed rule on 17 June 
1993 in response to the American Petroleum Insti
tute's request. The rule would authorize the inciden
tal taking of bottlenose and spotted dolphins, the two 
species identified by the American Petroleum Institute 
as potentially subject to taking, over a five-year 
period. As is the case with a similar authorization 
under the Endangered Species Act allowing the 
incidental take of sea turtles, explosives could be 
detonated only during daylight hours, unless autho
rized by an on-site representative of the Service, and 
only after observers determined that no bottlenose or 
spotted dolphins were present within 1,000 yards of 
the structure to be removed. This distance was 
selected based upon a computer model that predicted 
that a bottlenose dolphin calf would suffer only slight 
injury from a 1,200-lb. charge detonated in open 
water at a distance of 1,200 yards. Because in most 
instances, charges are limited to 50 lbs. and are 
placed 15 feet below the mudline, the Service assumed 
that a 1,000-yard safety zone would ensure that there 
were no serious injuries to dolphins. 

The Marine Mammal Commission provided 
comments on the proposed rule by letter of 16 August 
1993. The Commission concurred with the Service's 
conclusion that the proposed removal operations 
would have negligible impacts on bottlenose and 
spotted dolphins, provided that no animals were 
present within the ranges that tissue and hearing 
damage could occur when the explosives were deto
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nated. The Commission noted, however, that it was 
not clear what assumptions the Service had made and 
what variables it had considered to make the determi
nation that pressure waves generated by the explosives 
would dissipate to safe levels within 1,000 yards. For 
example, it was not clear whether bottom type, the 
maximum charge size that might be used, or the 
orientation of potentially affected animals to the 
explosion had all been fully considered. 

The Commission further noted that many marine 
manunal species other than bottlenose and spotted 
dolphins could potentially be affected by structure 
removals. The Commission therefore recommended 
that the proposed rule be revised to authorize the 
incidental taking of any marine manunal that reason
ably can be expected to occur in the northern Gulf of 
Mexico. Alternatively, the Commission recommend
ed that the Service inform those engaged in removal 
activities that any incidental taking of marine mam
mals other than bottlenose and spotted dolphins would 
not be authorized and would constitute a violation of 
the Marine Manunal Protection Act, regardless of 
whether the specified mitigation, monitoring, and 
reporting requirements were met. 

The Commission questioned the proposed provision 
that would allow Service officials to authorize the use 
of explosives when darkness or weather conditions 
would impair the ability of observers to detect marine 
manunals in the vicinity of the structure to be re
moved. That provision suggested that the Service was 
proposing to make determinations on a case-by-case 
basis as to whether a particular removal operation 
would take only small numbers of marine manunals or 
would have negligible impacts. Under the applicable 
statutory provision, however, such determinations 
must be made through rulemaking. To overcome this 
problem, the Commission recommended that the 
regulatory provision either be expanded to specify and 
explain the rationale for criteria that would be used to 
allow Service employees to waive the generally 
applicable mitigation measures, or be modified to 
prohibit detonation of explosives when monitoring 
efforts would not be adequate to detect, with a high 
degree of certainty, marine manunals within the area 
where tissue damage or hearing impairment could 
occur. 
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The Commission also expressed concern about the 
proposed monitoring and reporting requirements. In 
this regard, the Commission recommended that 
requests for letters of authorization be required to 
provide more specific information on how marine 
manunals near a structure being removed would be 
detected and on the steps that would be taken to verify 
that no marine manunals were killed or injured by the 
detonation of explosives. The Commission suggested 
that, in addition to visual surveys of the blast area, 
acoustic monitoring might be a useful way to detect 
marine manunals. With respect to post-explosion 
monitoring, the Commission suggested that the 
Service periodically compare reports from letter of 
authorization holders with marine manunal stranding 
data to determine if there are any possible correlations 
between strandings and structure removals. 

As a final concern, the Commission noted that 
marine manunals could be affected indirectly as well 
as directly by structure removals. For example, 
hazardous substances deposited in sediments beneath 
oil platforms could be resuspended in the water 
column by explosions and enter the marine food web. 
Being top carnivores, dolphins would be particularly 
susceptible to the accumulation of such substances. 

At the end of 1993 the Service was reviewing and 
drafting responses to comments submitted on the 
proposed rule. Final regulations are expected to be 
published in 1994. 
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RESEARCH AND STUDIES PROGRAM
 

The Marine Mammal Protection Act requires that 
the Marine Mammal Commission maintain a continu
ing review of research programs conducted or pro
posed to be conducted under authority of the Act, 
undertake or cause to be undertaken such other studies 
as it deems necessary or desirable in connection with 
marine mammal conservation and protection, and take 
every step feasible to prevent wasteful duplication of 
research. 

To accomplish these tasks, the Commission con
ducts an annual survey of Federally-funded research 
on marine mammals; reviews research plans and 
programs and recommends steps that should be taken 
to prevent unnecessary duplication and improve the 
quality of research conducted or supported by the 
National Marine Fisheries Service, the Fish and 
Wildlife Service, the Minerals Management Service, 
and other Federal agencies; convenes meetings and 
workshops to review, plan, and coordinate marine 
mammal research; and contracts for studies to help 
identify, define, and develop solutions to domestic and 
international problems affecting marine mammals and 
their habitats so as to facilitate and complement 
activities of other agencies. 

Survey of Federally-Funded
 
Marine Mammal Research
 

Research directly or indirectly relevant to the 
conservation and protection of marine mammals and 
their habitat is conducted or· supported by several 
Federal departments and agencies. To determine the 
precise nature of this research, assess ways in which 
it can best be used to facilitate marine mammal 
conservation and protection, and prevent wasteful 
duplication, the Commission annually requests and 
reviews information on the marine mammal research 
programs being conducted, supported, and planned 
elsewhere in the Federal Government. 

In October 1992 the Commission requested infor
mation from 19 Federal agencies, departments, and 
offices. They were the Department of Agriculture; 
the Department of the Air Force; the Department of 
the Army; the Department of Commerce's Coastal 
Monitoring and Bioassessment Division, National 
Marine Fisheries Service, National Ocean Pollution 
Program Office, National Sea Grant College Program, 
and Office of Ocean and Coastal Resources Manage
ment, the foregoing all being part of the National 
Oceanic and Atmospheric Administration; the Depart
ment of Energy; the Department of the Interior's Fish 
and Wildlife Service, Minerals Management Service, 
and National Park Service; the Department of the 
Navy; the Department of State; the Department of 
Transportation; the Environmental Protection Agency; 
the National Aeronautics and Space Administration; 
the National Institutes of Health; and the National 
Science Foundation. The Commission also requested 
information from the Smithsonian Institution, a trust 
instrumentality of the United States. 

Responses to these requests were received during 
1992 and 1993. The information received was 
summarized in the Commission-sponsored report 
"Survey of Federally-Funded Marine Mammal Re
search and Studies FY74 - FY92," published in 1993 
by the National Technical Information Service. (For 
this and earlier reports, see Appendix B, Waring.) 

Research Program Reviews, 
Workshops, and Planning Meetings 

In 1993 the Commission, in consultation with its 
Committee of Scientific Advisors on Marine Mam
mals, reviewed, commented on, and/or made recom
mendations on matters concerning bottlenose dolphins, 
harbor porpoises, blue whales, humpback whales, 
right whales, bowhead whales, beluga whales, killer 
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whales, spotted seals, California sea lions, harbor 
seals, Hawaiian monk seals, gray seals, northern fur 
seals, Steller sea lions, elephant seals, walruses, polar 
bears, sea otters, dugongs, and manatees. The 
Commission also commented on issues involving 
marine mammal-fisheries interactions, the disturbance 
of marine mammals by military activities, the possible 
effects of high-energy, low frequency sound on 
marine mammals, ecological effects of in situ burning 
of oil spills, entanglement of marine mammals in lost 
and discarded fishing gear and other marine debris, 
and marine mammal strandings and die-offs. 

The Commission, members of its Committee of 
Scientific Advisors, and its staff also convened, co
sponsored, provided background information for, and 
participated in meetings and workshops to: 

•	 plan a workshop to evaluate and update basic 
principles for the conservation of wild living 
resources; 

•	 review the current system for issuing scientific 
research permits and to identify ways to improve 
the system; 

•	 review and coordinate international walrus research 
and research priorities; 

•	 identify potential ecological effects and research 
needs associated with using dispersants as tools for 
marine oil spill response; 

•	 review recent information on cetacean abundance 
and distribution, population structure, and fishery
related mortality in California coastal waters with 
regard to stock assessments under the Marine 
Mammal Protection Act; 

•	 review and evaluate programs for monitoring the 
effects of offshore oil and gas exploration and 
development on marine mammals in Alaska; 

•	 review and coordinate international conservation 
efforts in the Arctic and the Antarctic; 

•	 design a research project to determine whether 
different sounds might cause harbor porpoises to 
avoid fishing nets; 

•	 review recent research findings on aquatic animal 
medicine; 

•	 coordinate and improve manatee rescue and reha
bilitation activities; 

•	 identify ways to reduce the number of right whales 
hit by ships in the southeastern United States; 

•	 develop an action plan for pinnipeds worldwide; 

•	 develop needed research and management recom
mendations for sirenian species worldwide; 

•	 review the possible use of the Navy's undersea 
hydrophone arrays for marine mammal research; 

•	 update the Florida Manatee Recovery Plan; 
•	 review the National Marine Fisheries Service's 

fisheries observer programs; 
•	 review information concerning recent strandings of 

small cetaceans along the mid-Atlantic coast and 
develop a protocol for determining mortalities 
caused by entanglement in fishing gear; 

•	 develop a comprehensive conservation program for 
the vaquita and implement management of a 
biosphere reserve in the upper Gulf of California; 

•	 review elements of the National Marine Fisheries 
Service's Hawaiian monk seal research program; 

•	 prepare for the 1993 meetings of the International 
Whaling Commission and its Scientific Committee; 
and 

•	 plan the National Marine Fisheries Service's Fiscal 
Year 1994 marine entanglement research and 
management program. 

Commission-Sponsored Research 
and Study Projects 

Under the Marine Mammal Protection Act, the 
Departments of Commerce and the Interior have 
primary responsibility for acquiring data needed to 
develop and assess the effectiveness of programs to 
protect and conserve marine mammals and the ecosys
tems of which they are a part. This responsibility has 
been delegated to the National Marine Fisheries 
Service and the Fish and Wildlife Service. 

Beginning in November 1993 the National Biologi
cal Survey assumed marine mammal research respon
sibilities for the Fish and Wildlife Service, the Miner
als Management Service, and the National Park 
Service. Research budgets, scientific staff, and 
research contracts have been transferred from these 
agencies to the Survey. Established by Executive 
Order 3173 of the Secretary of the Interior, the 
Survey is "to gather, analyze, and disseminate the 
biological information necessary for the sound stew
ardship of our Nation's natural resources and to foster 
understanding of the biological systems and the 
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benefits they provide to society." The Survey will 
continue to carry out the Department's responsibilities 
under the Marine Mammal Protection Act and the 
Endangered Species Act for research on manatees, 
dugongs, sea otters, polar bears, and walruses. 

As noted earlier, the Commission convenes work
shops and contracts for research and studies to help 
identify, define, and evaluate threats to marine mam
mals and their habitat. It also supports other research 
to further the purposes and policies of the Act. Since 
it was established, the Commission has contracted for 
approximately 925 projects ranging in amounts from 
several hundred dollars to $150,000. The amount 
spent annually on research and studies since 1986 has 
averaged about $100,000. 

Occasionally the Commission's investment in 
research activities is in the form of transfers of funds 
to and from other Federal agencies, particularly the 
National Marine Fisheries Service, the Fish and 
Wildlife Service, and the Minerals Management 
Service. When such funds are transferred from the 
Commission to another agency, the Commission 
provides detailed scopes of work that describe precise
ly what the agency is to do or to have done, as well 
as the requirements for reporting on progress to the 
Commission. In many instances, this has made it 
possible for agencies to start needed research sooner 
than might otherwise have been possible and to 
subsequently support the projects on their own for as 
long as necessary. The Commission believes that it is 
valuable to maintain agency involvement to the 
greatest extent possible and that such transfers provide 
a useful means of doing so. 

In calendar year 1993 the Commission used 
approximately $135,000 of its own funds to support 
research and studies. Research undertaken in 1993 
also included projects co-sponsored by the Department 
of State, the National Marine Fisheries Service, the 
Fish and Wildlife Service, and the U.S. Navy, for 
which these agencies transferred $100,000 to the 
Commission. Research and studies supported by the 
Commission in 1993, including those funded jointly 
by the. Commission and other Federal agencies, are 
described below. 

Final reports from Commission-sponsored studies 
are available from the National Technical Information 
Service; they are listed in Appendix B. Papers 
resulting entirely or in part from Commission-spon
sored activities and published elsewhere are listed in 
Appendix C. 

BASIC REFERENCES 

Compendium of International Treaties and 
Agreements Bearing on the Conservation ofMarine 
Mammals and Other Marine Living Resources 
(Marine Mammal Commission) 

Many treaties and international agreements affect 
the conservation of wildlife, including marine mam
mals. In 1977 the Congressional Research Service 
compiled and published a collection of these treaties 
and agreements to make them readily accessible to 
Congressional staff and others. Since then, many of 
the agreements have been amended and new ones 
concluded. The goal of this project is to provide a 
comprehensive, up-to-date collection of treaties and 
agreements concerning current environmental and 
natural resource issues. The compendium, to be 
published early in 1994, will be about 3,600 pages 
long; it will contain the full texts of more than 400 
treaties, international agreements, and other relevant 
documents concerning the environment, with an 
emphasis on marine matters. It will be an important 
reference document for professionals and students in 
the fields of international law, environmental policy, 
natural resource management, resource conservation, 
marine studies, and other fields. 

Workshop on Principles for the 
Conservation of Wild Living Resources 
(Marine Mammal Commission) 

In 1974 and 1975, motivated by the depletion of 
many populations of fish and wildlife, the Council on 
Environmental Quality, the World Wildlife Fund
U.S., the Ecological Society of America, the Smithso
nian Institution, and the International Union for the 
Conservation of Nature and Natural Resources coop
eratively sponsored a series of workshops to critically 
examine the bases for management of wild living 
resources. The participants concluded that traditional 
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single-species, maximum sustainable yield manage
ment principles were outdated and recommended 
adoption of new principles for the conservation of 
wild living resources. The results were set forth by 
Sidney J. Holt and Lee M. Talbot in New Principles 
for the Conservation of Wild Living Resources. For 
a variety of reasons, the "new principles" have not 
been fully integrated into either domestic or interna
tional wildlife conservation programs. In addition, 
there have been significant advances since 1975 in 
conservation theory and practice and in data acquisi
tion and analytical capabilities. In March 1994 the 
Marine Manunal Commission will convene a work
shop at which participants will examine the various 
conceptual, practical, and technological problems 
confronting effective resource conservation and 
management with a view to perhaps elaborating on the 
principles developed in the 1970s and to making 
specific recommendations with respect to the imple
mentation of the principles. The workshop results 
will be made available to scientists and managers 
throughout the world who are involved in natural 
resources conservation. An important contribution to 
this workshop will be the report prepared by Lee M. 
Talbot, Ph.D., under contract to the Commission (see 
the previous annual report). Late in 1992 and 
throughout 1993, the contractor consulted with experts 
throughout the world to determine their views on the 
adequacy of the original principles, factors impeding 
their application, and what might be done to better 
implement sound principles of wildlife conservation. 
The project report will be used as a base document for 
the Commission-sponsored workshop. Funding for 
these projects has been provided by the Department of 
State, the National Marine Fisheries Service, the Fish 
and Wildlife Service, and the Marine Mammal Com
mission. 

RESEARCH PLANNING AND COORDINATION 

Humpback Whale Research Coordination Meeting 
(Hale Kohola, House of the Whale, Lahaina, 
Hawail) 

At least ten groups of researchers have been issued 
permits to conduct aerial and ship-based surveys and 
photo-identification and behavioral studies of hump
back whales that occur in the coastal waters of the 
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Hawaiian Islands in the winter months. In 1992 the 
Commission and the National Marine Fisheries 
Service jointly sponsored a meeting of the principal 
investigators. The purpose of the 1992 meeting was 
to review research plans and determine steps that 
might be taken to coordinate the research so as to 
minimize possible effects on the whales while maxi
mizing the knowledge gained. Among other things, 
the meeting participants recommended that a follow
up series of workshops be held in the field to demon
strate and standardize data collection techniques used 
by the different researchers. The purpose of this 
contract is to help support a research demonstration 
and coordination workshop to be held in advance of 
the 1993/1994 research season. 

Review of Programs Needed to Meet the 
Monitoring Reqnirements of Section lOl(a)(5) of 
the Marine Mammal Protection Act 
(Bruce R. Mate, Ph.D., Oregon State University, 
Newport, Oregon, and Brendan P. Kelly, University 
ofAlaska, Fairbanks, Alaska) 

In July 1990 the National Marine Fisheries Service 
published in the Federal Register a final rule authoriz
ing the non-lethal take of six species of marine 
mammals (bowhead, gray, and beluga whales, and 
bearded, ringed, and spotted seals) incidental to oil 
and gas activities in the Beaufort and Chukchi Seas 
from 1990 to 1995. The rule states that applicants for 
letters of authorization must include with their applica
tions site-specific monitoring plans to determine the 
number of animals taken incidental to the activities 
and to verify that the taking has negligible impacts on 
the affected populations and on the availability of the 
affected species for Native subsistence use. On 24-25 
February 1993 the National Marine Fisheries Service 
held a meeting to review the results of the bowhead 
whale monitoring program done in 1992 and to 
evaluate the program planned for 1993. The contrac
tors attended the meeting and reported on the discus
sions that took place. Information provided by the 
contractors formed the basis for the Commission's 28 
June 1993 letter to the National Marine Fisheries 
Service regarding a request by ARCO Alaska, Inc., 
for a letter of authorization to take six marine mam
mal species incidental to planned oil and gas explora
tion activities in the Beaufort Sea (see Chapter IX). 
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Acquisition of Geographic Information System 
Software for the Alaska Department of Fish and 
Game 
(Environmental Research Associates, Inc., Redlands, 
California) 

The Alaska Department of Fish and Game, in 
collaboration with the North Slope Borough, the 
National Marine Fisheries Service, and Texas A&M 
University, is conducting satellite-linked tracking 
studies to determine the movements and habitat-use 
patterns of spotted seals in the Arctic. The project 
has been successful and has generated much data on 
seal movements, migration, behavior, and ecology. 
The Commission provided funds to purchase geo
graphic information system software to facilitate 
storage and analyses of the data. 

MEETINGS AND WORKSHOPS 

Improving Access to and Use of Alaska Marine 
Mammal Data 
(Anne Hoover-Miller, Pacific Rim Research, Seward, 
Alaska) 

A number of Federal agencies, State of Alaska 
agencies, and private institutions collect and archive 
demographic, enviromnental, and other data relevant 
to the conservation and protection of marine mammals 
and their habitat in Alaska and adjacent waters. 
Participants in a Commission-sponsored workshop in 
December 1990 noted that many of the data are not 
easily accessible and that there is no single source of 
information indicating what, where, and in what 
format data are being archived and how they can be 
accessed. In 1991 the Commission provided support 
to this contractor to assess the possible use of geo
graphic information systems to facilitate access to and 
integration of data on Alaska marine mammals. The 
contractor's report (see Appendix B, Hoover-Miller 
1992) indicated, among other things, that a number of 
agencies and institutions were using geographic 
information systems to store and manipulate a broad 
range of data on marine mammals and other biota in 
Alaska waters. It also indicated that it was difficult to 
determine what types of data were being collected by 
the various organizations and how to access the data. 
The Commission therefore provided support in 1993 

for the contractor to organize and hold an interagency 
workshop to further document the types of data being 
collected and held by the various organizations, 
disseminate information on geographic information 
systems currently being used, determine how the 
accessibility and utility of the data being collected and 
stored by different groups might be improved, and 
assess the feasibility of developing a common or 
integrated geographic information system. The 
workshop will be held in April 1994 in Anchorage. 

Application of Genetic Techniques for Cetacean 
Stock Identity 
(International Whaling Commission, Histon, 
Cambridge, England) 

Knowledge of the discreteness of marine mammal 
populations in different geographic areas is necessary 
for effective conservation. In October 1989 the 
International Whaling Commission held a workshop to 
determine how new methods of genetic analysis might 
be used to identify discrete whale stocks. Since then, 
researchers in this rapidly growing field have refined 
analytical methods and developed new research tech
niques (e.g., polymerase chain reaction). This contract 
provides partial support for an international workshop 
to review on-going studies, describe and evaluate the 
applicability of new analytical technologies, and 
identify cetacean stock separation questions most in 
need of examination. The workshop will be held 23
24 September 1994 in La Jolla, California. 

Pathogens in Marine Mammals 
(Joseph R. Geraci, V.M.D., Ph.D., University of 
Guelph, Guelph, Ontario, Canada) 

Naturally occurring pathogens (e.g., viruses and 
bacteria) may have played a role in recent unusual 
marine mammal mortality events. The origins, distri
bution, and effects of pathogens are poorly understood 
and are the subject of on-going research in many 
countries. Therefore, the International Council for the 
Exploration of the Sea convened a meeting of re
searchers in Cambridge, England, on 23-26 March 
1993 to review information on the sources and poten
tial effects of pathogens found in marine mammals, 
develop an inventory of natural and anthropogenic 
disease agents, consider the contributory role of 
contaminants and other factors in disease 
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outbreaks, assess the likely risk and consequences of 
future disease events, and characterize the empirical 
data needed to document the etiology of a given 
disease. The contractor attended and reported on the 
meeting. Information from the meeting is being 
factored into the marine mammal mortality response 
plan being developed by the National Marine Fisheries 
Service as required by the Marine Mammal Health 
and Stranding Response Act of 1993. (See Chapter 
VI for more information on unusual mortality events). 

Protocol for Assessing the Health of Hawaiian
 
Monk Seals
 
(John S. Rei!, D. V.M., Colorado State University,
 
Fort Collins, Colorado)
 

The Hawaiian monk seal is the most endangered 
seal species in U.S. waters. Following a brief in
crease in the mid-1980s,.their numbers declined in the 
late 1980s and early 1990s. The reason for the 
decline is not clear. Possibilities include chronic 
disease, starvation, and exposure to natural or anthro
pogenic toxins. The purpose of this contract was to 
develop a protocol for assessing the health of Hawai
ian monk seals in the wild and in captivity. The 
contractor's report, completed in November 1993, 
provided a suggested protocol for comparing the 
health of subsets of the population under varying 
environmental conditions; examined relationships 
between health and other population parameters (e.g., 
mortality, natality, fecundity, and recruitment); and 
determined whether individual health profile scores 
can be used to predict the probability that sick or 
injured animals brought into captivity for rehabilita
tion will live or die. 

Environmental Education Tourist Site Inventory in 
Antarctica 
(Ronald S. Naveen, Oceanites, Cooksville, Maryland) 

There is growing interest in visiting and conducting 
research in the Antarctic. The increased number of 
visitors may affect Antarctic ecosystems. In April 
1993 mCN-The World Conservation Union held a 
meeting of experts on Antarctic science, conservation 
and education to determine the kinds of information 
and education programs necessary to ensure that 
visitors to Antarctica are aware of and comply with 
measures for protecting the Antarctic environment. 

The contractor attended and reported on the work
shop. Subsequently, under contract to the Com
mission, he undertook this study to develop and test 
a standard form for inventorying and characterizing 
sites along the Antarctic Peninsula frequently visited 
by tourists. The results were promising, and he is 
now seeking funds from other agencies to survey and 
develop a long-term program for monitoring and 
comparing frequently visited sites and others seldom 
or never visited in the Antarctic Peninsula area. 

RECOVERY PLANS AND RESEARCH PLANS 

Translation and Distribution of the 
Vaquita Recovery Plan 
(Bemardo Villa-Ramirez, Ph.D., Naturalia, 
Mexico, D.F., Mexico) 

In 1992 the Marine Mammal Commission provided 
support to the contractor to draft a recovery plan 
identifying actions that should be taken to protect and 
restore the vaquita, or Gulf of California harbor 
porpoise, and its habitat. The draft plan was written 
in English. To increase its effectiveness, it was 
necessary to translate the plan into Spanish and 
distribute it widely in Mexico. The purpose of this 
contract was to help pay the costs of translating, 
printing, and distributing copies of the Spanish trans
lation to agencies, organizations, and persons in 
Mexico with interest in and responsibility for the 
study, management, and conservation of the vaquita 
and its habitat. As noted in Chapter III, the plan 
helped scientists and government officials in Mexico 
identify and initiate needed conservation measures. 

Recovery Plan for Dugongs in the Republic of 
Palau 
(Helene D. Marsh, Ph.D., Environme1ltal Studies 
Unit, James Cook University, Townsville, 
Queensland, Australia) 

In 1976 dugongs were listed as endangered under 
the Endangered Species Act. Through administrative 
oversight, the population in the Republic of Palau was 
not listed. The population may number fewer than 
200 individuals and appears to be decreasing due to 
illegal hunting and habitat loss. In 1993 the U.S. Fish 
and Wildlife Service proposed to correct this oversight 
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by adding the Palau population to the endangered 
species list. To promote its recovery, the Commis
sion recommended that the Service prepare a recovery 
plan for the population. To assist this effort, the 
contractor is to write a draft recovery plan. The 
Palau dugong population is expected to be listed as 
endangered in 1994. The Fish and Wildlife Service 
will prepare a final recovery plan based on the draft 
prepared by the contractor. 

Review and Evaluation of Research on the Use of 
Sound to Prevent Incidental Take of 
Marine Manunals in Commercial Fisheries 
(Thomas A. Jefferson, San Diego, California) 

As noted in Chapter IV, large numbers of marine 
mammals are caught and killed incidentally in com
mercial net fisheries throughout the world. The catch 
may be caused by a variety of factors, including the 
inability of some species to detect or recognize the 
dangers posed by the nets and the attraction of certain 
marine mammals to fish caught in or otherwise 
associated with the nets. Although attempts have been 
made to use sound, sound reflection devices, and a 
variety of other means to keep marine mammals out 
of nets, the results have been equivocal. The purpose 
of this contract is to identify and conduct preliminary 
assessments of the strengths and weaknesses of studies 
done to date to determine whether acoustic reflectors, 
noise makers, etc., can be used to reduce the inciden
tal catch of marine mammals in commercial fisheries. 
The contractor is to provide an annotated bibliography 
that will be used as a base document for a workshop 
being planned cooperatively by the Commission and 
the National Marine Fisheries Service to determine 
and describe such additional studies as might be 
needed. (For a description of the workshop, see the 
section on Harbor Porpoise in Chapter 111). 

PUBLICATIONS 

Examination of the International Whaling 
Commission's Revised Management Scheme 
(Center for Marine Conservation, Washington, D.C.) 

The International Whaling Commission adopted a 
revised procedure in 1991 for estimating allowable 
catch levels if commercial whaling is resumed (see 

Chapter V). The Whaling Commission has discussed 
but has not yet agreed on population survey and 
regulatory programs that would be required before 
commercial whaling might be resumed. These issues 
- referred to collectively as the Revised Management 
Scheme - were key items on the agenda for the 1993 
meeting of the International Whaling Commission. 
This contract provided partial support for the publica
tion of a book entitled "Examining Components of the 
Revised Management Scheme," a book that describes 
the origins and assesses the various components of the 
scheme. It was provided to IWC members before the 
1993 meeting in Kyoto, Japan. 

Comprehensive Bibliography on Manatees and 
Dugongs 
(National Museum of Natural History, Smithsonian 
Institution, Washington, D.C.) 

In 1993 Daryl P. Domning, Ph.D., an expert on 
the biology, ecology, and evolution of manatees and 
dugongs, completed a comprehensive bibliography of 
published and unpublished documents concerning the 
neobiology, paleobiology, and ethnobiology of the 
mammalian orders Sirenia and Desmostylia. The 
Commission provided funds to the contractor to help 
pay publication costs so that the bibliography will be 
available to other scientists. 

Review of Bycatch in World Fisheries 
(Dayton L. Alverson, Ph.D., Natural Resources 
Consultants, Seattle, Washington) 

As noted earlier, a number of commercial fisher
ies, driftnet and setnet fisheries in particular, inciden
tally catch non-target animals, including many species 
of seabirds, marine mammals, sea turtles, and finfish. 
The scope and biological significance of the bycatch 
problem have not been documented. The amount of 
biomass removed or killed as a result of bycatch and 
the possible depletion of populations of certain key 
predator species could be affecting the basic structure 
and integrity of marine ecosystems. The contractor is 
compiling and synthesizing information concerning the 
nature and scope of bycatch in fisheries throughout the 
world. The final report, expected to be completed in 
spring 1994, will be used to determine when and to 
what extent fisheries bycatch may be affecting marine 
mammals and other non-target species. 
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Communication of Information Concerning 
Conservation of Manatees and Dugongs 
(Daryl P. Domning, Ph.D., Silver Spring, Marylanti) 

Most species and populations of manatees and 
dugongs (known collectively as sirenians) are either 
threatened or in danger of extinction. To facilitate ex
change of information concerning research and 
management actions in different areas, the contractor 
compiles and periodically summarizes such informa
tion in a newsletter published by mCN-The World 
Conservation Union, Species Survival Commission's 
Sirenia Specialist Group. The newsletter, Sirenews, 
is distributed worldwide to scientists, government 
agencies, and the general public. In 1989, 1990, 
1992, and in 1993, the Marine Mammal Commission 
provided funds to help cover printing and mailing 
costs of four annual issues of the newsletter. 

General Bibliography on Marine Mannnals 
(Randall R. Reeves, Ph.D., Okapi Wildlife 
Associates, Hudson, Quebec, Canada) 

The Marine Mammal Commission receives numer
ous requests for information concerning the biology 
and conservation of marine mammals. To help 
respond to these requests, the Commission has devel
oped a general bibliography of literature on marine 
mammals. The bibliography contains several hundred 
references on whaling, marine mammal/fisheries 
interactions, strandings, animal husbandry, marine 
debris, and the natural history of a number of marine 
mammal species. The purpose of this contract was to 
review, update, and prepare the bibliography for 
publication in 1994. 

FIELD STUDIES 

Manatee Surveys in Belize and Quintana Roo, 
Mexico 
(BenjamIn Morales Vela, Centro de Investigaciones 
de Quintana Roo, Quintana Roo, Mexico) 

Manatees are reasonably abundant in only a few 
areas of Mexico. One of the most important is the 
southeastern coast of the State of Quintana Roo, 
particularly Chetumal Bay. This contract provides 
support for aircraft surveys, to be conducted in 
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February, May, August, and November 1994, to 
assess relative abundance, distribution, and move
ments of manatees in Chetumal Bay and nearby 
Belize. The surveys will provide the basic informa
tion necessary to develop a cooperative conservation 
plan for the manatee population and habitat shared by 
Mexico and Belize. 

Manatee Surveys in Tampa Bay, Florida 
(William A. Szelistowski, Ph.D., Eckerd College, 
St. Petersburg, Florida) 

Tampa Bay contains important habitat, particularly 
in winter months, for a significant portion of the 
Florida manatee population. Aerial surveys have been 
used to assess manatee distribution and abundance in 
Tampa Bay since the late 1970s, and since 1987 
intensive and regular surveys have provided informa
tion on habitat-use patterns, on seasonal high-use 
areas, and on distribution and abundance. The 
surveys have been done cooperatively by scientists 
from Eckerd College and the Florida Department of 
Natural Resources (now the Department of Environ
mental Protection). Due to limited funding, the 
Department planned not to conduct its portion of the 
manatee surveys in 1993. This would have interrupt
ed a long time series of data necessary to detect and 
monitor population changes and trends and habitat 
use. To ensure that the continuous database on 
manatee distribution and abundance in Tampa Bay is 
not interrupted, the Commission provided support to 
continue surveys in 1993. 

Studies of Right Whales in the Bay of Fundy 
(Scott D. Kraus, New Ellgland Aquarium, Boston, 
Massachusetts) 

Northern right whales, the most endangered large 
whale species in the world, occur seasonally in coastal 
waters along the eastern United States and Canada. In 
the past 12 years, the contractor has conducted 
surveys and photo-identification studies to assess and 
monitor the seasonal distribution patterns and abun
dance of right whales and the number of females with 
calves in the Bay of Fundy. This contract provided 
partial support for analysis of data obtained in 1993. 
The analysis, expected to be completed in 1994, will 
help to determine if the population is growing and, if 
not, what additional measures may be necessary. 
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Reducing Ship-Strikes of Right Whales off Florida 
and Georgia 
(James H. W. Haill, Ph.D., Associated Scie1ltists at 
Woods Hole, Woods Hole, Massachusetts) 

Twenty-five percent of all known right whale 
mortalities result from collisions with ships. Portions 
of coastal Florida and Georgia, areas of extensive boat 
traffic, appear to be the principal calving grounds of 
the northwest Atlantic right whale population. In 
1991 the Navy, the Minerals Management Service, 
and the Commission provided cooperative support for 
airship surveys to observe and evaluate interactions 
between right whales and ship traffic along the Geor
gia and northern Florida coasts. In 1992 the Navy 
transferred funds to the Commission to continue the 
program. In 1993 the Navy and the Commission 
provided cooperative support to continue the airship 
surveys to estimate the number of right whales, 
particularly juveniles and mother/calf pairs, present in 
the area; assess how ship traffic may be affecting the 
distribution, survival, and productivity of the whales; 
quantify ship traffic in the major shipping channels; 
continue efforts to make naval and commercial vessel 
operators aware of the possibility of striking right 
whales; and describe further research, education, and 
regulatory actions necessary to better document and 
address the problem. 

Project YONAH (Years of the North Atlantic 
Humpback Whale) 
(Phillip J. Clapham, Ph.D., Cellter for Coastal 
Studies, ProvillcetowlI, Massachusetts) 

Humpback whales were driven to near extinction 
by commercial whaling. In 1991 scientists from 
seven nations - Canada, Denmark, the Dominican 
Republic, Iceland, Norway, the United Kingdom, and 
the United States - formed a consortium to plan and 
conduct a series of coordinated studies to better 
determine the size, genetic discreteness, and produc
tivity of the humpback whale population in the North 
Atlantic. The program, "Years of the North Atlantic 
Humpback Whale," called Project YONAH, is now in 
its third year. As it did in 1991, the Commission 
provided support in 1993 to help plan and coordinate 
the field work and to analyze and disseminate the 
program results. To date, project researchers have 
collected biopsy samples from about 2,500 individuals 
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and photographically identified more than 4,000 indi
vidual humpback whales. The project is documenting 
vital population parameters and serves as a model for 
coordinated, multi-national studies elsewhere. 

Protection of Gray Whale Habitat 
(Serge L. Dedilla, Ulliversity of Texas, AUStill, 
Texas) 

The long-term health and viability of the eastern 
North Pacific gray whale population could be jeopar
dized by industrial development and other activities in 
the calving/breeding lagoons in Baja California, 
Mexico. It is not clear whether the biological impor
tance of areas such as Magdalena Bay and San Ignacio 
Lagoon has been recognized locally and whether 
procedures are in place to ensure that potential im
pacts are identified and appropriately factored into 
plans for developing tourism and other industries in 
the area. The contractor is contacting local inhabit
ants, industry representatives, environmentalists, 
community planners, and responsible local, state, and 
Federal government officials to identify programs and 
procedures in place at various government levels to 
identify and prevent activities that could adversely 
affect these areas. The contractor's report, expected 
to be completed late in 1994, will be provided to the 
responsible officials and organizations for such follow
up as may be appropriate to protect important gray 
whale habitats. 

Pinniped Population Declines in the Bering Sea and 
Gulf of Alaska 
(Alldrew W. Trites, Ph.D., North Pacific Ulliversities 
Marille Mammal Research COllsortium, Vallcouver, 
British Columbia, Callada) 

In the past 15 years, there have been substantial 
declines in the population sizes of northern fur seals, 
Steller sea lions, harbor seals, and several species of 
fish-eating birds in parts of the Bering Sea and the 
Gulf of Alaska. The declines have occurred as 
fisheries have developed, suggesting that there may be 
a cause-effect relationship. To assess this possibility, 
several universities in the Pacific Northwest and 
western Canada have formed a consortium to design 
and undertake a long-term research program to assess 
the relationships between fisheries and marine mam
mals in the North Pacific Ocean and eastern Bering 
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Sea. The purpose of this contract was to support
 
development of the research plan. Funds for imple

menting the plan are being sought from and provided
 
by other government and non-government organiza

tions, including organizations representing the poten

tially affected fisheries.
 

Population Studies of Bottlenose Dolphins in the
 
Coastal Waters of Texas
 
(Bernd G. Wiirsig, Ph.D., Texas A&M University,
 
Galveston, Texas)
 

In recent years, there has been an increase in 
unusual marine mammal mortalities in the Gulf of 
Mexico. For example, between March and mid-May 
1992, 112 bottlenose dolphins washed up on beaches 
in Aransas and Calhoun Counties, Texas. Information 
on the demography and dynamics of bottlenose 
dolphin populations in this area is insufficient to 
determine the biological significance of factors that 
may have caused or contributed to the unusual mortal
ities. The purpose of this contract was to augment a 
study funded by the National Marine Fisheries Service 
to obtain better information on the distribution, 
abundance, productivity, and daily and seasonal 
habitat-use patterns of bottlenose dolphins along parts 
of the Texas coast where unusual mortalities have 
occurred. Funding necessary to complete the study is 
expected to be provided by the National Marine 
Fisheries Service. 

Assessment and Monitoring of Gray Seals 
in New England Waters 
(Valerie Rough, Spruce Head, Maine) 

Although most breeding colonies of gray seals 
(Halichoerus grypus) in the western North Atlantic 
now occur in Canada, available information indicates 
that breeding colonies occurred historically at Musk
eget Island, Massachusetts, and elsewhere along the 
New England coast. Bounty hunting eliminated these 
seal colonies, and periodic culling in Canada has 
maintained the total population at relatively low 
levels. Bounty hunting was stopped in the United 
States in 1962 and culling programs in Canada were 
reduced in the 1980s. Since then the size of the 
population and the number of sightings in New 
England have increased. The purpose of this contract 
was to compile and evaluate existing sighting data and 

conduct site surveys to document the growth of 
pupping colonies that have been re-established in U.S. 
waters. The contract report, to be completed late in 
1994, will be provided to the National Marine Fisher
ies Service for use in developing a long-term monitor
ing program. 

GENERAL 

Maintenance of the Remington Kellogg Library 
(Irina A. Koretsky, Falls Church, Virginia) 

The Smithsonian Institution's Remington Kellogg 
library is one of the nation's largest repositories of 
marine mammal literature. The library is utilized by 
scholars, researchers, and students, particularly those 
who are searching for historical, unique, or difficult
to-find documents. It does not have a full-time 
librarian and in 1992 the Commission provided 
funding for the contractor to integrate the backlog of 
reprints into the library and to update and integrate 
the library's holdings of literature from the former 
Soviet Union. In 1993 the Commission provided 
funds to continue the work to ensure that the contents 
of the library are properly catalogued, filed, and 
accessible to researchers. 

Survey of Federally-Funded Marine Mammal 
Research 
(George H. Waring, Ph.D., Southern nlillOis 
University, Carbondale, Illinois) 

As noted above, the Marine Mammal Protection 
Act requires that the Marine Mammal Commission 
conduct a continuing review of marine mammal 
research conducted or supported by Federal agencies. 
Information concerning marine mammal research 
conducted by other agencies in Fiscal Year 1993 and 
planned to be conducted in Fiscal Year 1994 will be 
requested from agencies in January 1994 and will be 
forwarded to the contractor, who will provide a draft 
report summarizing the information obtained. The 
draft will be sent to the responding agencies to verify 
the accuracy of the data reported. The final report, 
expected to be completed in mid-1994, will be re
viewed by the Commission to help identify actions 
that may be necessary to better develop, focus, and 
coordinate Federal marine mammal research pro
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grams. The final report will be provided to the 
responding agencies and will be available to other 
interested persons and organizations through the 
National Technical Information Service. 

Data Acquisition and Management 

Many different Federal, state, and local govern
ment agencies and private institutions collect, main
tain, and use population, environmental, socioeco
nomic, and other data bearing on the conservation of 
marine mammals and their habitats. In many cases, 
the various groups are unaware of the data being 
collected and used by others, and how those data can 
be accessed. 

Recent advances in computer technology - e.g., 
computer-based geographic information systems 
provide means for improving exchange, integration, 
and analysis of data from multiple sources. To assess 
the possibilities in this regard, the Commission 
provided funds in 1989 for a workshop to determine 
how geographic information systems might be used to 
improve protection of manatees and their habitats in 
Florida and Georgia. The workshop participants 
concluded that a geographic information system would 
facilitate manatee research and conservation. They 
concluded that the system should have two basic 
elements: (1) a centralized database, and (2) a net
work of field terminals in Florida and Georgia that 
could access the central database. 

Participants recommended that the central database 
be established as part of the larger natural resources 
geographic information system then being maintained 
by the Florida Department of Natural Resources' 
Marine Research Institute (see Appendix C, Reynolds 
and Haddad 1990). As recommended in the workshop 
report, a Manatee Geographic Information Coordinat
ing Team, with members from the Florida Department 
of Environmental Protection (formerly the Department 
of Natural Resources), the National Biological Survey, 
the Fish and Wildlife Service, and the Marine Mam
mal Commission, has been formed and has met twice. 
The team's activities include developing certain 
databases, determining the most appropriate formats 
in which to present data to the public, data analysis, 

considering the legal status of data residing in the 
manatee geographic information system, and resolving 
ethical questions concerning data use and access. 

In December 1990 the Commission sponsored a 
workshop to identify uncertainties and research needs 
regarding the Bering Sea and Antarctic marine ecosys
tems. The workshop participants noted that a variety 
of Federal agencies, state agencies, and private 
institutions were collecting and maintaining data 
relevant to the conservation of marine mammals and 
their habitat in the Bering Sea and adjacent areas, but 
that it was difficult to determine the precise nature and 
scope of the data and to access the data being held by 
the various agencies and organizations. They recom
mended that available databases be inventoried and 
referenced, as appropriate, in the Arctic Data Directo
ry maintained by the U.S. Geological Survey. They 
also recommended developing of a computerized 
system for accessing, displaying, and integrating 
related data sets (see Appendix B, Swartzman and 
Hofman 1991). 

To follow up on these recommendations, the Com
mission contracted for a study to determine the types 
of marine mammal and related data being collected 
and maintained by the various Federal and state 
agencies and private institutions in Alaska, and how 
access to and use of the data might be improved by 
use of a cooperative or coordinated geographic 
information system. The contractor concluded that 
the accessibility and utility of existing data could be 
improved substantially by developing (a) a better 
directory of available data and data sources, and (b) 
either a common or integrated computer system for 
compiling, exchanging, and analyzing population and 
related environmental information. As a first step 
toward this end, the contractor recommended that a 
meeting of representatives of relevant Federal and 
State of Alaska agencies and private organizations be 
held to discuss and agree upon a process for develop
ing a common or coordinated geographic information 
system (see Appendix B, Hoover-Miller 1992). 

As noted above, the Commission provided funds in 
1993 to organize and hold the recommended work
shop. It will be held in April 1994. The Commission 
also provided funds in 1993 to purchase computer 
software to help scientists from the Alaska Department 

193
 



MARINE MAMMAL COMMISSION - Annual Report for 1993 

of Fish and Game map and analyze movement and 
other data concerning spotted seals in the Arctic. 

The Federal Government has established a Federal 
Geographic Data Committee to develop an umbrella 
of policies, standards, agreements, and partnerships 
that will reduce redundancy and promote availability 
and greater use of the various types of geo-spatial data 
being collected and maintained by different govern
ment agencies. The Committee is chaired by repre
sentatives of the Department of the Interior and 
receives support from member agencies, including 
project-specific funding from the U.S. Geological 
Survey. The Committee is divided into 11 subcom
mittees with responsibilities for certain types of data, 
including the Subcommittee on Bathymetric Data that 
is responsible for considering and providing advice on 
marine data. 

The Marine Mammal Commission is represented 
on the Subcommittee. In 1993 the Subcommittee 
prepared a draft inventory of Federal bathymetric 
mapping activities; it also convened a forum to 
(1) identify existing Federal databases and standards, 
and (2) to encourage formation of partnerships be
tween Government and private sector users; and it 
drafted a memorandum of understanding between the 
U.S. Geological Survey and the National Oceanic and 
Atmospheric Administration for development of a 
cooperative digital mapping series and the sharing of 
databases by the two agencies. 

In 1994 the Subcommittee's goals are to develop 
data standards for bathymetric modeling and contour
ing, to complete a directory of bathymetric products 
and services, and to foster partnerships among those 
agencies with related interests and responsibilities. 
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PERMITS FOR MARINE MAMMAL RESEARCH,
 
PUBLIC DISPLAY, AND ENHANCEMENT
 

The Marine Mammal Protection Act placed a 
moratorium, with certain exceptions, on the taking 
and importing of marine mammals and marine mam
mal products. One exception provides for the issu
ance of permits by either the Secretary of Commerce 
or the Secretary of the Interior, depending upon the 
species of marine mammal involved, for the taking or 
importation of marine mammals for purposes of 
scientific research, public display, or enhancing the 
survival or recovery of a species or stock. Before 
acting on a permit application, the responsible regula
tory agency is, among other things, required to have 
the application reviewed by the Marine Mammal 
Commission, in consultation with its Committee of 
Scientific Advisors. 

Permit Application Review 

Whether for a scientific research, public display, or 
species enhancement permit, the application review 
process involves the same four stages: (1) receipt and 
initial review of the application by either the Depart
ment of Commerce or the Department of the Interior; 
(2) publication in the Federal Register of a notice of 
the application, inviting public review and comment, 
and transmittal to the Marine Mammal Commission; 
(3) review of the application by the Commission, in 
consultation with its Committee ofScientific Advisors, 
and transmittal of its recommendation to the Depart
ment; and (4) final Departmental action on the appli
cation, including consideration of comments and 
recommendations of the Commission, the Animal and 
Plant Health Inspection Service on the adequacy of 
facilities and transportation, and the public. Figure 4 
on the following page illustrates this process. 

Once a permit has been issued, it can be modified 
by the responsible agency, provided the proposed 

modification meets statutory and regulatory require
ments. In most cases, a modification is subject to the 
same notice, review, and comment procedures as a 
permit application. 

The total review time for a permit (from initial 
receipt of an application at the Service until final 
Departmental action) depends on many factors, includ
ing the sufficiency of the information provided by the 
applicant, any special requirements that must be 
satisfied before the application can be processed, and 
the efficiency of the review process in the agencies. 

During 1993 the Commission, in consultation with 
its Committee of Scientific Advisors, made recom
mendations on 37 permit applications submitted to the 
Department of Commerce and 6 applications submit
ted to the Department of the Interior. Of these, 7 
applications awaited final action by the Department of 
Commerce and 3 applications awaited final action by 
the Department of the Interior at the end of 1993. 
The Commission's average review time for the 43 
applications upon which it made recommendations in 
1993 was 20 days. The Commission also made 
recommendations on 22 requests to modify permits 
and one request for a permit renewal during 1993. 
The average time required for Commission review of 
these requests was 16 days. 

The Department of Commerce took final action on 
30 permit applications during 1993, including one 
application that was received in 1992. The average 
processing time, from the date the application was 
received by the Department until final action was 
taken, was 132 days. The Department of the Interior 
took final action on 3 permit applications during 1993. 
The average processing time, from the date the 
application was received by the Department ofInterior 
until final action was taken, was 245 days. If calcu
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Figure 4. Process by which requests for permits to take marine mammals are reviewed. 

lated from the date the Department considered an 
application to be complete, the average processing 
times for the Departments of Commerce and the 
Interior were 103 and 93 days, respectively, compared 
to 125 and 151 days in 1992. 

Review of Scientific Research
 
Permit System
 

The Marine Mammal Protection Act authorizes 
permits to be issued for purposes of scientific re
search, public display, or enhancing the survival and 
recovery of marine mammal species or stocks. 
Scientists have, often with justification, expressed 
concern about the amount of time it takes to get a 
permit, the terms and conditions included in those 
permits, and the applicable reporting requirements. 

On the other hand, the responsible Federal agencies 
believe that applicants often do not submit sufficient 
information to enable them to review the proposed 
research project and to make the findings required by 
the Act. 

As discussed in the previous annual report, three 
meetings were held in 1992 to review problems 
associated with humpback and killer whale scientific 
research permits. These meetings were convened to 
explain the permit process and the statutory require
ments for permits more completely to the research 
community. In addition, a panel was established by 
the National Marine Fisheries Service to review and 
comment on these permits, paying particular attention 
to whether the proposed research was bona fide, not 
duplicative of other research, and humane. 
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In light of persistent problems with the review and 
issuance of scientific research permits, the Commis
sion convened a workshop comprising invited scien
tists and representatives of the National Marine 
Fisheries Service, the Fish and Wildlife Service, and 
the Marine Mammal Commission on 19-20 July 1993. 
Workshop participants looked at the general aspects of 
the permit system and how it might be streamlined. 
Participants discussed the need for simpler, clearer 
instructions to permit applicants and drafted revised 
instructions for consideration by the Services. 

The Marine Mammal Commission sponsored a 
second workshop on 20-21 September 1993 to deter
mine how best to overcome permitting problems 
related to defining what constitutes a "take" as it 
relates to certain types of research, e.g., takes by 
harassment in behavioral and photo-identification 
studies. The participants concluded that photo-identi
fication and similar studies, if they are conducted by 
experienced researchers, are unlikely to affect the 
welfare of individual marine mammals or marine 
mammal populations. Consistent with this finding, 
the participants identified ways in which permit 
application instructions and review procedures might 
be changed to simplify the permit process for such 
studies. 

A draft paper describing the scientific research 
system was circulated for review to participants in 
both workshops late in 1993. A final discussion paper 
is expected early in 1994. The results of both meet
ings will be considered in preparing the Commission's 
comments on the National Marine Fisheries Service's 
proposed revisions to its permit regulations. 

Permit Regulations 

In 1988 the National Marine Fisheries Service 
initiated a review of its permit program with a goal of 
revising its permit regulations. The Service published 
a discussion paper entitled "Permit Policies and 
Procedures for Scientific Research and Public Display 
under the Marine Mammal Protection Act and the 
Endangered Species Act," and held public meetings to 
solicit comments on the regulations. By letter of 24 
August 1989 the Commission provided extensive 

comments on the discussion paper. After considerable 
delay, in part caused by a 1992 moratorium on new 
regulations, a proposed rule was published by the 
Service on 14 October 1993. 

The proposed revisions would update and consoli
date existing permit regulations under the Marine 
Mammal Protection Act, the Endangered Species Act, 
and the Fur Seal Act. This would be the first com
prehensive revision to these regulations since the mid
1970s. Among other things, the proposed regulations 
would define the term "public display" to exclude 
activities involVing wild marine mammals, set up a 
system for periodically reviewing and renewing 
permits held by oceanaria and other display facilities, 
clarify how the Marine Mammal Protection Act 
applies to captive marine mammals, define bona fide 
scientific research, explain more clearly permit 
requirements and review procedures, amend the 
criteria for determining whether to issue or deny 
permits, and revise the applicable administrative 
requirements and procedures. 

The comment period for the regulations, originally 
scheduled to close on 13 December 1993, has been 
extended to 28 January 1994. The Commission will 
provide comments on the proposed rule early in 1994. 

As discussed in previous annual reports, the 
Commission wrote to the Fish and Wildlife Service in 
1990 recommending that it work with the National 
Marine Fisheries Service to ensure consistent interpre
tation and implementation of the 1988 amendments to 
the Marine Mammal Protection Act and other permit 
requirements. The Fish and Wildlife Service has 
informed the Commission that it intends to defer 
adoption of revised permit regulations until the 
National Marine Fisheries Service has completed its 
review and has published revised regulations. At that 
time, the Fish and Wildlife Service expects to propose 
its own regulations. 

Swim-with-the-Dolphin Programs 

Four marine mammal facilities have been autho
rized by the National Marine Fisheries Service to 
conduct swim-with-the-dolphin programs in which 

197
 



MARINE MAMMAL COMMISSION - Annual Report for 1993 

members of the public are allowed to enter the water 
and interact with captive bottlenose dolphins. Because 
of possible health and safety risks to both dolphin and 
human participants, these programs are considered 
experimental, and the Service has authorized them 
only on a provisional basis. 

In response to considerable public controversy 
generated by these programs, the Service published an 
Environmental Impact Statement in April 1990. 
Under the statement's preferred alternative, the four 
existing swim-with-the-dolphin programs were to be 
continued on an experimental basis while a one-year 
study on the effects of the programs was conducted. 
The four permits were subsequently extended until 31 
December 1991, and a workshop was convened to 
develop protocols for a study or studies to determine 
the relative risks and benefits of swim programs. 

In June 1992 the National Marine Fisheries Service 
contracted for a comparative study of the four facili
ties authorized to operate experimental swim-with-the
dolphin programs. A senior ethologist was placed in 
charge of the study and two observers were to conduct 
observations of the four existing swim programs. To 
enable the existing programs to continue on an experi
mental basis during the study, the four existing 
permits were extended first until 30 June 1993, and 
then until 30 June 1994. 

The fieldwork for the study was completed in 1993 
and the National Marine Fisheries Service is expecting 
the results of the study to be provided early in 1994. 
It is expected that the study's assessment of the health 
and behavior of dolphins used in swim programs will 
be a key factor in the Service's decision as to whether 
such programs will be authorized in the future and, if 
so, under what conditions. 

In November 1992 a participant in one of the swim 
programs suffered a fractured sternum when he was 
butted several times by a dolphin. In addition, 
aggressive behavior on the part of dolphins has been 
reported in the program at another facility. These 
incidents have renewed concerns regarding the safety 
of these programs. 

By letter of 7 January 1993 the Commission 
recommended that the National Marine Fisheries 

198 

Service undertake an immediate review of the swim 
programs, including an analysis of the safety of the 
programs in light of reported and unreported acci
dents; a careful review of the provisions and wording 
of the existing permits; and a determination as to 
whether the programs are meeting the reporting 
requirements of their permits. In response, the 
National Marine Fisheries Service assured the Com
mission that it was investigating all reported incidents, 
conducting a behavioral study of swim program 
dolphins, and reviewing all conditions of swim-with
the-dolphin program permits. 

On 21 June 1993 the Commission wrote to the 
Service asking for a status report on the Service's 
investigation of alleged problems at swim-with-the
dolphin facilities and on steps taken by the Service to 
resolve any such problems. The Service responded on 
15 July 1993, noting that in light of recent problems 
with some facilities meeting the applicable permit 
conditions, the permits had been modified to clarify 
certain terms and conditions. 

As noted above, four swim-with-the-dolphin 
programs have been authorized by the National 
Marine Fisheries Service on an experimental basis. 
By Federal Register notice of 6 October 1988 the 
Service indicated that it would not authorize additional 
programs until the completion of its review of the 
experimental programs. Nevertheless, on 9 July 1992 
Mirage Resorts submitted a request to the National 
Marine Fisheries Service seeking authority to conduct 
a swim program involving six bottlenose dolphins it 
maintains in captivity. Consistent with its stated 
policy, the Service denied the request. 

In response, on 1 September 1992 Mirage Resorts 
filed suit against the Secretary of Commerce in the 
U.S. District Court for the District of Nevada (Mirage 
Resorts v. Franklin) challenging the Service's decision 
not to authorize a swim-with-the-dolphin program at 
that facility. Mirage alleged several violations of the 
Marine Mammal Protection Act and the Administra
tive Procedure Act, claiming that (1) no taking of a 
marine mammal occurs unless the animal is removed 
from the wild, thus no permit is required to conduct 
a swim program with dolphins already maintained in 
captivity; (2) the National Marine Fisheries Service is 
not empowered by the Marine Mammal Protection Act 
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to regulate the care and maintenance of marine 
mammals held in captivity, including their use in 
swim programs; (3) the National Marine Fisheries 
Service may not prevent a permit holder from con
ducting a swim program because to do so would 
constitute an unauthorized regulation of the content of 
the facility's public display program; (4) the adoption 
of the Service's policy not to authorize additional 
swim programs pending review of the existing experi
mental programs is invalid because rulemaking 
procedures were not followed; and (5) by denying 
Mirage's request to conduct a swim-with-the-dolphin 
program, the National Marine Fisheries Service acted 
arbitrarily and capriciously because the Service has 
authorized comparable programs at other facilities and 
because there is no evidence that such programs pose 
a danger to dolphins. 

The Department of Commerce countered that 
(I) under its regulations, detention of marine mam
mals, including captive maintenance, constitutes a take 
requiring a permit or other authorization; (2) the 
Marine Mammal Protection Act requires the National 
Marine Fisheries Service to specify the methods of 
capture, supervision, care, and transportation to be 
observed pursuant to and after a permitted taking or 
importation; (3) the National Marine Fisheries Ser
vice's jurisdiction over marine mammals includes 
animals born in captivity; and (4) the decision to defer 
new authorizations for swim programs pending 
completion of the study of the four experimental 
programs is reasonable and was made in accordance 
with the requirements of the Administrative Procedure 
Act. The defendants also contended that Mirage's 
claims were barred by the Marine Mammal Protection 
Act's requirement that challenges to permit terms and 
conditions be brought within 60 days of permit 
issuance. In addition, the Department argued that, 
inasmuch as it had not yet made a final determination 
regarding the authorization of additional swim pro
grams, the case was not ripe for judicial review. 

In its 24 November 1993 ruling, the court identi
fied the fundamental issue of the case as whether the 
National Marine Fisheries Service has jurisdiction 
under the Marine Mammal Protection Act over 
captive dolphins, captive-born dolphins, and the 
progeny of wild dolphins captured before the Act's 21 
December 1972 effective date. If the Service has such 
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jurisdiction, the court reasoned, then it may properly 
regulate swim-with-the-dolphin programs such as that 
proposed by Mirage. The court found, however, that 
the Service lacked continuing authority over previous
ly captured dolphins. 

The court concluded that Congress, in enacting the 
Marine Mammal Protection Act, intended the Act 
"only to apply to marine mammals in the wild." 
Consistent with this view of the statute, the court 
ruled that the Service lacks authority to regulate 
swim-with-the-dolphin programs, "as such programs 
do not involve a 'taking' of the marine mammals from 
their natural habitat in the wild." Broadening the 
applicability of its decision, the court also found the 
Service's position that its "regulating authority covers 
the purchase, transportation, and continuous care of 
previously captured animals [to be] untenable." The 
court did, however, indicate that nothing in its order 
"should be construed as a prohibition on the Animal 
and Plant Health Inspection Service from issuing 
regulations regarding [swim-with-the-dolphin] pro
grams." The court did not specifically address in its 
opinion the applicability of the statutory provision 
authorizing the Service to condition permits by 
specifying "the methods of capture, supervision, care, 
and transportation which must be observed pursuant 
to and after [the] taking or importation" authorized by 
the permit or explain why this provision would not 
confer jurisdiction over captive dolphins to the Ser
vice. 

The ruling may have unforeseen consequences for 
facilities seeking to transport, purchase, and sell 
captive marine mammals. Under section 102(a)(4) of 
the Act, it is unlawful for any person to transport, 
purchase, sell, or offer to purchase or sell any marine 
mammal unless it is authorized pursuant to another 
provision of the Act, e.g. under a public display 
permit. If, as the court has stated, the Service is 
without authority to regulate transportation, purchases, 
sales, or anything other than the removal of animals 
from the wild, the Service not only would be preclud
ed from prohibiting such activities, it would be 
precluded from authorizing them. That is, there may 
be not a way to overcome the statutory prohibition 
against transporting, purchasing, and selling marine 
mammals if the Service has no jurisdiction to autho
rize such activities. Because of this and other prob



MARINE MAMMAL COMMISSION - Annual Report for 1993 

lems with the district court opinion, the Federal 
defendants are considering appealing the decision. 

Feeding Wild Marine Mammals 

In 1988 the Commission became aware that certain 
commercial dolphin-watching trips in the Gulf of 
Mexico were feeding dolphins as part of their tours. 
The Commission referred this matter to the National 
Marine Fisheries Service, noting that feeding wild 
dolphins could adversely affect the dolphins and was 
contrary to the provisions of the Marine Mammal 
Protection Act. 

In 1989, recognizing that dolphin-feeding may 
constitute a "take" under the Marine Mammal Protec
tion Act, one operator requested a public display 
permit seeking authority to approach, observe, and 
feed wild bottlenose dolphins in the Corpus Christi 
Ship Canal. After a thorough review of the issue, the 
Commission concluded that wild dolphin-feeding 
programs, even those conducted with the utmost care 
and best of intentions, could adversely affect the 
dolphins. By letter of 21 December 1989 the Com
mission recommended that the permit be denied. 
Among the considerations that led to its conclusion 
were that feeding programs may (1) cause dolphins to 
be attracted to fishing boats and other vessels, increas
ing the likelihood that they will become entangled in 
fishing gear, be struck by vessels, or be shot, poi
soned, or fed foreign objects; (2) cause animals to 
become dependent on such food sources and become 
less able to find and catch natural prey when feeding 
is discontinued; (3) alter migratory patterns, thereby 
subjecting animals to food shortages or inhospitable 
conditions that they otherwise would avoid; (4) con
dition animals to expect food from people, causing 
aggressive behavior when food is not offered; and 
(5) expose animals to and make them more susceptible 
to disease. 

The Commission further recommended that the 
Service advise those conducting or contemplating 
programs in which wild marine mammals are fed that 
such programs constitute an unauthorized take under 
the Marine Mammal Protection Act. Tours that 
provide opportunities for observing dolphins, but 

which do not involve feeding, may, however, be 
conducted legally in ways that do not harass or 
otherwise take the animals. The Commission noted 
that guidance on such activities should be provided in 
whale-watching regulations then being considered by 
the Service. 

Consistent with Commission recommendations, the 
Service denied the permit. In addition, on 29 August 
1990 the Service published a policy statement in the 
Federal Register advising that it would no longer 
accept or review public display permit applications 
seeking authorization to feed marine mammals in the 
wild. 

On 20 March 1991 the Service issued a rule 
amending its regulatory definition of the term "take" 
to include feeding or attempting to feed marine 
mammals in the wild. As promulgated, the rule 
applies to feeding all wild marine mammals under the 
jurisdiction of the National Marine Fisheries Service, 
not just dolphins. The rule also defined "feeding" to 
mean "offering, giving or attempting to give food or 
non-food items to marine mammals in the 
wild.. .including operating a vessel or providing other 
platforms from which feeding is conducted or support
ed. " Feeding does not include the routine discard of 
bycatch during fishing operations or the otherwise 
legal, routine discharge of waste or fish by-products 
from fish processing plants. The Fish and Wildlife 
Service has not adopted comparable feeding regula
tions for species under its jurisdiction. 

Congress addressed dolphin-feeding in the National 
Oceanic and Atmospheric Administration Authoriza
tion Act of 1992 by directing the Secretary of Com
merce, in consultation with the National Academy of 
Sciences and the Marine Mammal Commission, to 
design and conduct a study in the Eastern Gulf of 
Mexico on the effects of feeding wild dolphins. 
Completion of the study is required by 29 April 1994, 
but, to the Commission's knowledge, the study has 
yet to be initiated. 

On 19 April 1991, the date the new regulatory 
definition of the term "take" was to become effective, 
a tour operator who had sought authority to conduct 
a dolphin-feeding program under a scientific research 
permit filed suit in the U.S. District Court for the 
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Southern District of Texas (Strong v. United States), 
seeking either to invalidate the new regulation or to 
compel issuance of a permit. Plaintiffs argued that 
broadening the regulatory definition of "take" to 
include feeding marine mammals was inconsistent 
with the statutory definition of the term, that the rule 
was arbitrary and capricious because there is no 
scientific evidence that feeding dolphins actually 
harms the animals, and that the Service abused its 
discretion by categorically refusing to consider public 
display requests for feeding operations. 

The district court issued a temporary restraining 
order on 19 April 1991, enjoining enforcement of the 
feeding ban as it pertained to the plaintiffs and on 1 
October 1992 ruled in plaintiffs' favor, enjoining 
enforcement of the marine mammal feeding regulation 
as it pertained to dolphins. The court found that the 
regulatory definition of taking adopted by the Service 
was inconsistent with the statutory definition of that 
term. The court determined that "Congress intended 
a taking to be a reduction to possession or an annoy
ance sufficiently disturbing to cause flight from 
concern for self-preservation." In the court's view, 
"the term 'harass' would not in its ordinary sense 
include the mere feeding of animals in the wild." As 
such, the Service's regulation was determined to be at 
odds with the statutory definition of taking, or at least 
with the Congressional intent behind that definition. 

The court further determined that the administra
tive record of the Service's rulemaking did not 
adequately support the conclusion that wild dolphins 
would be adversely affected if fed by humans. The 
court found that the record contained no scientific 
studies to justify the Service's conclusion. Rather, the 
Service "chose to support its regulation with theories 
of possible harm to dolphins based on evidence that is 
merely anecdotal." 

The court ruled that even if it were valid to include 
feeding wild marine mammals in the regulatory defi
nition of taking, the Service had acted arbitrarily in 
denying the plaintiffs public display permit appli
cation. The court found that the Service's policy 
against issuing public display permits for activities 
conducted in natural settings was in fact an agency 
rule, which had not been lawfully promulgated. The 
court also suggested that the policy, even if adopted 
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through rulemaking, would be inconsistent with the 
Act's provisions. 

On 22 December 1992 the Federal defendants filed 
a notice of appeal. The Fifth Circuit Court of Ap
peals issued its ruling on 29 October 1993, vacating 
the lower court's holding. The appellate court found 
that Congress had not spoken to the precise question 
of whether feeding marine mammals in the wild 
constitutes a take. Thus, the Service is free to adopt 
a regulatory interpretation of the term, provided its 
interpretation is "reasonable." While the district court 
had rejected the Service's interpretation as umeason
able, the court of appeals ruled that '''disturb' is 
synonymous with 'harass' and the agency has been 
given substantial scientific evidence that feeding wild 
dolphins disturbs their normal behavior and may make 
them less able to search for their own food." The 
court therefore concluded that it was "clearly reason
able [for the Service] to restrict or prohibit the feeding 
of dolphins as a potential hazard to them." 

The court of appeals concurred with the district 
court that the Service had improperly established a 
rule restricting the issuance of permits to activities in 
the wild without following the required rulemaking 
procedures. As discussed above, the National Marine 
Fisheries Service published proposed revisions to its 
permit regulations on 14 October 1993. Among other 
things, the proposed rule would define the term 
"public display" to exclude activities other than those 
at facilities holding captive marine mammals. 

Other Litigation 

The Marine Mammal Protection Act allows both 
permit applicants and those opposed to issuance of a 
permit to seek judicial review of the terms and condi
tions of any permit issued under section 104 of the 
Act or of the denial of such a permit. In recent years, 
permit-related litigation has increased. In addition to 
Mirage Resorts v. Franklin and Strong v. United 
States, the swim-with-the-dolphin and the dolphin
feeding cases discussed above, the following cases 
were either decided during 1993 or were pending at 
the end of the year: 
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Animal Protection Institute v. Mosbacher 
and International Wildlife Coalition v. Franklin 

On 28 April 1989 the National Marine Fisheries 
Service issued a public display permit to the John G. 
Shedd Aquarium for importing up to six false killer 
whales (Pseudorca crassidens) already held captive in 
Japan. The Sierra Club Legal Defense Fund, on 
behalf of the Animal Protection Institute and other 
environmental and animal welfare groups, filed suit 
on 12 June 1989 challenging issuance of that permit. 
They claimed that issuance of the permit violated 
section 101(a)(3)(A) of the Marine Mammal Protec
tion Act because the Service had not certified that the 
program for taking marine mammals in Japan was 
consistent with the provisions and policies of the 
Marine Mammal Protection Act. Plaintiffs also 
contended that before a public display permit could 
properly be issued, the Service was required, through 
the formal rulemaking procedures of section 103, to 
determine that the affected population was within its 
optimum sustainable population level and to establish 
a quota for allowable takes. The plaintiffs asserted 
that the Service violated section 102(b) of the Act by 
failing to obtain sufficient information from the appli
cant to determine that the animals to be imported were 
not pregnant or nursing at the time of taking, were not 
less than eight months old, and were not taken in a 
manner deemed inhumane by the Secretary. 

In response to the plaintiff's claims, the defendants 
maintained that section 101(a)(3)(A) applies only to 
waivers of the Act's moratorium on taking and 
importing marine mammals, and no certification of 
foreign consistency is required for public display 
permits; a formal determination of a stock's status 
relative to its optimum sustainable population is not a 
prerequisite for issuing a public display permit; the 
Service properly determined that permit issuance 
would not adversely affect the wild false killer whale 
population because the requested animals were already 
in captivity; and minimum size requirements and other 
conditions set forth in the permit assured that young, 
unweaned animals, pregnant or nursing females, and 
animals taken in an inhumane manner would not be 
imported. 

This case (Animal Protection Institute v. Mos
bacher) was subsequently consolidated with a similar 
lawsuit (International Wildlife Coalition v. Franklin) 
involving a permit authorizing the Shedd Aquarium to 
import four beluga whales (Delphinapterus leucas) 
from Canada. The grounds for the challenges in the 
two cases were substantively identical. 

The U.S. District Court for the District of Colum
bia issued its ruling on 31 July 1992, upholding both 
permits. The court found that Congress, in granting 
a limited exception from the moratorium on taking 
and importing marine mammals for "beneficent 
purposes," such as scientific research, public display, 
or species enhancement under section 101(a)(1) of the 
Marine Mammal Protection Act, gave the Service 
authority "to grant a modest dispensation... without 
awaiting the outcome of more elaborate administrative 
proceedings ...for more destructive assaults upon the 
population of a species." Thus, formal determinations 
that the affected stocks are at their optimum sustain
able population levels and that the country of origin 
has a marine mammal program consistent with the 
Marine Mammal Protection Act were not necessary. 

The court further ruled that the Service had acted 
rationally in issuing the two permits to the Shedd 
Aquarium. With respect to importing false killer 
whales from Japan, the court reasoned that inasmuch 
as the animals were already in captivity, their impor
tation would have no direct effect on the wild popula
tion. The court also found that the administrative 
record sufficiently demonstrated that the stock of false 
killer whales from which the animals were taken was 
neither threatened or endangered under the Endan
gered Species Act nor determined to be depleted 
under the Marine Mammal Protection Act. Regarding 
the importation of beluga whales from Canada, the 
court found that the Environmental Assessment 
prepared by the Service adequately supported the 
decision to issue the permit. As to the requirement 
that the animals to be imported not be pregnant, 
nursing, or less that eight months old at the time of 
taking, the court found that the permit provision 
prohibiting the importation of such animals was 
sufficient. 
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The decision was appealed by plaintiffs on 3 
August 1992, but has yet to be considered by the 
Court of Appeals. 

Citizens to End Animal Suffering and 
Exploitation v. New England Aquarium 
(formerly Kama v. New England Aquarium) 

Kama, a captive-born bottlenose dolphin formerly 
maintained at the New England Aquarium under a 
public display permit, was transferred to the U.S. 
Navy in 1987 under a letter of agreement issued by 
the National Marine Fisheries Service. The Navy, 
through a separate letter of agreement, was authorized 
to maintain the dolphin under the terms and conditions 
of the Navy's existing scientific research permit. 

On 14 June 1991 Citizens to End Animal Suffering 
and Exploitation (CEASE) and other groups filed suit 
on behalf of Kama against the New England Aquari
um, the Department of Commerce, and the Navy, 
seeking to compel return of the dolphin to the aquari
um. Plaintiffs alleged that transfers of marine mam
mals between facilities could be authorized only by 
permit and that the Service's practice of authorizing 
such transfers under letters of agreement violated the 
Marine Mammal Protection Act. Similarly, allega
tions were made that the Service improperly autho
rized the taking of beached and stranded marine 
mammals under letters of agreement. In addition, 
plaintiffs asserted that the Service had violated the 
National Environmental Policy Act by failing to 
analyze the impacts of authorizing the taking, pur
chase, sale, and transport of marine mammals under 
letters of agreement. 

Plaintiffs also claimed that the National Marine 
Fisheries Service violated the Act by modifying 
permits without prior public notice when the modifica
tion would not increase the number of marine mam
mals authorized to be taken or pose increased risks to 
the animals. Based on this premise, plaintiffs also are 
seeking to invalidate the Service's two-year extension 
of a public display permit issued to the New England 
Aquarium to collect bottlenose dolphins. 

The New England Aquarium filed a counterclaim 
on 17 September 1991, claiming abuse of process and 

defamation by the plaintiffs. The aquarium alleged 
that plaintiffs knew that their original claims were 
without merit and waited too long to bring their 
claims. The aquarium also charged that plaintiffs 
made false and defamatory statements regarding the 
aquarium. 

Federal defendants filed a motion to dismiss the 
lawsuit, and in the alternative, a motion for summary 
judgment on 6 January 1992. In addition to address
ing the substance of plaintiff's claims, the Federal 
government argued that plaintiffs lacked standing to 
bring the lawsuit. 

The U.S. District Court for the District of Massa
chusetts issued a ruling on 26 October 1993, granting 
defendants' motion for summary judgment. With 
respect to Kama, the court found that, inasmuch as the 
Marine Mammal Protection Act authorizes suits 
brought by persons, not by animals, the dolphin 
lacked standing as a matter of law. The court also 
determined that the organizations that filed the lawsuit 
lacked standing to bring the challenge. In this regard, 
the court found that plaintiffs had failed to demon
strate a sufficient relationship with Kama to cause 
them to be harmed as a result of the dolphin's absence 
from the aquarium. Further, the court ruled that the 
plaintiffs had not offered sufficient evidence to dem
onstrate that the Service's actions with respect to 
authorizing transfers of dolphins between facilities, 
permit modifications, and the take of beached or 
stranded dolphins by facilities under letters of agree
ment would harm them by reducing the number of 
wild dolphins or that any such depletion would be in 
an area where their members would be deprived of 
the opportunity to observe or study the animals. 

The claims of abuse of process and defamation are 
premised on state, rather than Federal law. Once the 
underlying Federal claims had been dismissed for lack 
of standing, the court also dismissed these claims, 
noting that they could be refiled with the Massachu
setts court. 

Marine Mammal Fund v. Brown 

On 11 July 1988 the National Marine Fisheries 
Service issued a public display permit to the Shedd 
Aquarium authorizing the capture of eight Pacific 
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white-sided dolphins, Lagenorhynchus obliquidens. 
The aquarium intended to capture the animals in 
Monterey Bay, but also requested authority to move 
its capture operations to the "Santa Catalina Channel 
in the southern California bight," if necessary. Five 
dolphins were captured under the permit in 1989. 
Authorization to collect the remaining animals was to 
expire on 31 December 1993. 

On I November 1993 the aquarium notified the 
Service that it was foregoing its right to collect 
dolphins in Monterey Bay, but intended to capture the 
three dolphins remaining under its permit in waters 
south of Point Arguello, California. The Connnission 
by letter of 8 November 1993 commented that the 
aquarium's permit authorized collection only in 
Monterey Bay or in the Santa Catalina Channel. The 
Connnission noted that it was unable to locate any 
area identified as the Santa Catalina Channel on 
National Oceanic and Atmospheric Administration 
charts, but expressed doubts that it would include the 
entirety of the exclusive economic zone south of Point 
Arguello. The Commission requested that the Service 
consult with the permittee to determine if collection 
were authorized in the proposed capture area and, if 
not, that a permit modification be obtained. 

By letters of 15 and 22 November 1993 the Service 
authorized the aquarium to capture, temporarily hold, 
and transport the three dolphins as proposed. The 
Service specified that the "primary capture location" 
was to be the Santa Catalina Channel (i.e., the area 
from Point Dume to Dana Point). The Service also 
indicated that capture activities could be conducted in 
the area to the north, south, or west of the Catalina 
Channel if it were determined that "an expanded area 
of collection is necessary, for the safety of the dol
phins, and to minimize or avoid interference with 
authorized collection activities .... " 

On 23 November 1993 the Marine Mammal Fund 
and other environmental groups filed a lawsuit in the 
U.S. District Court for the Northern District of 
California seeking a temporary restraining order to 
halt the aquarium's capture operations. The plaintiffs 
alleged that the aquarium's permit did not specify a 
capture location and therefore was invalid. Alterna
tively, plaintiffs contended that capture operations in 
southern California were authorized only in the Santa 

Catalina Channel, an area that did not exist. In either 
case, plaintiffs argued, the aquarium's proposed 
capture operations had not been properly authorized. 

A hearing on the matter was held in San Francisco 
on 24 November 1993. The court denied the motion 
for a temporary restraining order because the claims 
were barred by the Marine Mammal Protection Act's 
60-day statute of limitations for challenging the terms 
and conditions of a permit. The court also ruled that 
it was not the proper venue for hearing the case 
because the Act requires that challenges to the terms 
and conditions of a permit be filed in the U.S. District 
Court for the District of Columbia or for the judicial 
district in which the permittee resides or has its 
principal place of business. The Shedd Aquarium is 
located in Chicago. 

The aquarium captured five dolphins on 27 No
vember, three of which were retained and transferred 
to a temporary holding facility. Subsequently, the 
plaintiffs filed an amended complaint alleging that the 
National Marine Fisheries Service, by allowing the 
aquarium to retain dolphins allegedly caught in 
violation of the applicable permit, had failed to 
perform its duty to enforce the provisions of Marine 
Mammal Protection Act. Among other things, 
plaintiffs alleged that the captured dolphins were not 
between two and six years old and reproductively 
immature, as required by the permit. Based on these 
new claims, the plaintiffs filed a second application 
for a temporary restraining order seeking to compel 
release of the three dolphins. 

The National Marine Fisheries Service countered 
that the aquarium's capture operations conformed to 
the terms and conditions of its permit. In the alterna
tive, the Service contended that, had there been some 
deviation from the permit term regarding capture 
location, it had no biological significance, and should 
be considered to be a de minimis violation. Even had 
the aquarium violated the terms of its permit, the 
defendants argued, an agency's decision whether or 
not to prosecute is discretionary and not subject to 
judicial review. 

At a 17 December 1993 hearing, the court ruled 
that, under the Marine Mammal Protection Act and 
the Administrative Procedure Act, prosecution of the 
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alleged violations had been left to agency discretion 
and were not reviewable by the court. Thus, even if 
the aquarium had violated the terms and conditions of 
its permit, the Service could, at its discretion, allow 
the captured dolphins to be retained. 

Research to Determine the Effects
 
of Low-Frequency Sound
 

on Marine Mammals
 

The 6 April 1990 issue of the journal Science, 
published by the American Association for the Ad
vancement of Science, described an experiment in 
which "oceanographers will make a noise in the 
Indian Ocean that may be 'heard' in Bermuda - and 
used to measure global warming." The article indi
cated that a sound generator was to be lowered to a 
depth of about 150 meters in the ocean near Heard 
Island, off the coast of Antarctica, and used to input 
high-energy, low-frequency sounds (209 decibels with 
a center frequency of 57 Hertz) into the deep-ocean 
sound channel. If successful, the sounds would be 
detected at receivers halfway around the world and, 
by precisely measuring transit times, be used to detect 
changes in deep-ocean temperature. 

The article made no mention of the possible effects 
of the experiment on marine marumals that use sounds 
to communicate, sense their environment, and locate 
prey. The Commission therefore contacted the 
funding agencies to determine whether the possible 
effects of the experiment on marine marumals had 
been assessed and factored into the experimental 
design. The Commission learned that the possible 
effects on marine marumals had been considered 
during the early planning stages and dismissed as 
unlikely. 

The Commission questioned this determination. 
After further analysis, it was concluded that marine 
mammals possibly could detect and be affected by the 
sounds to be used in the planned experiment at 
distances in excess of 1,000 kilometers. Available 
data were insufficient to determine the species and 
number of marine marumals that might be affected or 
how they might be affected. Therefore, the experi
mental design was modified to include a marine 

marumal assessment/monitoring program. The 
research was conducted under the authority of a 
scientific research permit issued by the National 
Marine Fisheries Service. 

The experiment was conducted during a ten-day 
period beginning on 26 January 1991. It was success
ful in that the sound transmissions were detected at 
ranges up to 18,000 kilometers. The concurrent 
marine marumal studies indicated that there were some 
effects on marine marumals. The studies were insuffi
cient, however, to determine all the species that were 
affected or to what extent and at what distances they 
were affected. Recognizing that there likely would be 
a desire to carry out "proof-of-concept" studies, the 
National Marine Fisheries Service, in consultation 
with the Office of Naval Research, held a workshop 
on 30-31 October 1991 to determine the kinds of 
studies that would be required to adequately determine 
the effects of low-frequency sounds on marine mam
mals. Among other things, the workshop participants 
noted that, because marine marumals could be affected 
over very long distances, determining effects likely 
would require some type of remote sensing (e.g., use 
of recoverable activity recorders or satellite-linked 
radio tracking). 

Following the workshop, the National Marine 
Fisheries Service, the Minerals Management Service, 
the Office of Naval Research, and the Commission 
jointly sponsored a workshop to assess the present 
state of tagging and tracking technology. The work
shop, held in February 1992, is discussed in Chapter 
IX of the Commission's previous report. 

Following the technology assessment workshop, 
the National Marine Fisheries Service and the Office 
of Naval Research jointly sponsored a program to 
begin implementing the workshop recommendations. 
In addition, the Office of Naval Research provided 
funds to the National Research Council to review 
current knowledge and recommend research necessary 
to improve basic understanding of the effects of low 
frequency sound on marine marumals. The National 
Research Council's Ocean Studies Board constituted 
a committee to undertake the study. The committee 
initiated the study in May 1992; its report is expected 
to be completed early in 1994. 
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In March 1992 the scientists who conducted the 
1991 Heard Island feasibility test advised the National 
Marine Fisheries Service that they had requested 
support from the Defense Advanced Research Projects 
Agency for a follow-up proof-of-concept study. They 
indicated that they had proposed installing a sound 
source at a depth of 800 meters about 5 nautical miles 
offshore Kepuhi Point on the island of Kauai, Hawaii. 
The source would transmit at 70 Hertz at levels 
between 195-200 decibels. They also indicated that 
the proposed program would include both a marine 
manunal monitoring and an experimental component. 
They asked whether a "small-take" exemption would 
be needed, as provided for by section 101(a)(5) of the 
Marine Manunal Protection Act. 

Subsequently, the Commission received a bro
chure, published by the Advanced Research Projects 
Agency (formerly the Defense Advanced Research 
Projects Agency), that indicated that acoustic trans
mitters were to be deployed off Monterey, California, 
as well as off Kauai. The brochure noted that studies 
would be done to assess, monitor, and determine how 
to minimize the effects of the sounds on marine 
manunals, but it did not describe either what was 
being done or what was being planned. Because of 
the uncertainty, the Commission by letter of 13 
September 1993 requested that the Deputy Assistant 
Secretary of the Navy for Environment and Safety 
arrange for the Commission to be briefed on the 
program. 

The briefing was provided on 4 November 1993. 
The Commission was advised that the Advanced 
Research Projects Agency had provided funding for a 
30-month proof-of-concept study that would involve 
placement of fixed acoustic sources off Point Sur, 
California, as well as off Kauai. The Kauai source 
was scheduled to be installed in December 1993 and 
to become operational in February 1994. The source 
off Point Sur was scheduled to be installed in Febru
ary and activated in March 1994. Marine manunal 
studies were to be conducted in both areas to obtain 
information necessary to determine how various 
marine manunal species might be affected by a long
term program to acoustically monitor global ocean 
temperature. 

The marine manunal studies planned to be conduct
ed in Hawaii included aerial surveys and behavior 
observations, passive acoustic tracking, and shore
based visual observations, primarily of humpback 
whales. Planned studies in California included aerial 
surveys and observations, and radio tagging and 
tracking of selected pinnipeds and both large and 
small cetaceans. The Commission was advised that an 
Advisory Board, made up of four to six scientists not 
associated with the project, was being established to 
provide advice on the marine manunal research 
program. Subsequently, the Commission was asked 
and agreed to have a staff member serve as an ex 
officio member of the Advisory Board. 

On 9 November 1993 the National Marine Fisher
ies Service forwarded to the Commission for review 
an application for a scientific research permit to 
conduct the aforementioned studies off the northern 
coast of Kauai. The application indicated that 13 
species of marine manunals possibly could be taken 
by harassment in the course of the planned studies. 
They were humpback whales, sperm whales, pygmy 
sperm whales, short-finned pilot whales, Cuvier's 
beaked whales, Baird's beaked whales, Blainville's 
beaked whales, spinner dolphins, spotted dolphins, 
false killer whales, rough-toothed dolphins, bottlenose 
dolphins, and monk seals. 

The Marine Manunal Commission, in consultation 
with its Committee of Scientific Advisors, reviewed 
the permit application and provided comments to the 
Service on 13 December 1993. In its comments, the 
Commission noted that the application indicated that 
other species - e.g., striped dolphins, melon-headed 
whales, and killer whales - sometimes occur in and 
near the study area. The Commission recommended 
that the Service consult with the applicant to identify 
all marine manunal species that potentially could be 
affected by the studies. The Commission recommend
ed that the permit be issued with the proviso that the 
experiment be suspended and the results reviewed by 
the Service, in consultation with the Commission, if 
there are any indications that the experiment may be 
altering the distribution, movements, or behavior of 
humpback whales or other marine manunals in ways 
that may affect their survival or productivity (e.g., 
interfere with feeding, breeding, calving, nursing, or 
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other vital functions, or cause animals to abandon or 
avoid traditional feeding/breeding areas). 

At the end of 1993 an application to conduct the 
marine mammal studies off Point Sur, California, had 
been received by the National Marine Fisheries 
Service, but had not yet been forwarded to the Com
mission for review and comment. 

Navy Request for
 
Small-Take Exemption
 

The National Defense Authorization Act requires 
that the hulls and critical components and systems of 
ships constructed for the Navy undergo shock tests 
prior to service with the fleet to evaluate the structure 
and electronics systems that are vital to the overall 
function and performance of the vessel and crew 
under combat conditions. To approximate combat 
conditions, ship-shock tests are conducted in deep, 
offshore waters by exploding charges of various sizes 
underwater and evaluating the effects on the vessel. 

On 13 May 1993 the Navy submitted an applica
tion to the National Marine Fisheries Service for 
authorization under section 101(a)(5) of the Marine 
Mammal Protection Act to take marine mammals 
incidental to planned ship-shock trials in the Navy's 
Outer Sea Test Range offshore the northernmost of 
the California Channel Islands. The application was 
forwarded to the Marine Mammal Connnission for 
review and comment on 1 June 1993. 

The application indicated that 19 species of marine 
mammals, including several endangered whales, could 
be taken incidentally in the course of the planned 
trials. It also indicated that Guadalupe fur seals and 
northern sea lions, listed respectively as endangered 
and threatened under the Endangered Species Act, 
may occur occasionally in the test area, but because 
their numbers are so small, were unlikely to be taken 
incidentally in the course of the planned trials. The 
application indicated that studies were being done to 
determine when and where within the test range 
marine mammals were least likely to occur. It 
provided an analysis of how and at what distances 
various species of marine mammals might be affected 

by the planned underwater detonations. It indicated 
that tests would not be done if marine mammals were 
observed within the estimated zone of impact and that 
surveys would be done following the tests to locate 
animals that may have been killed or injured by 
concussion resulting from the tests. 

The Connnission, in consultation with its Commit
tee of Scientific Advisors, reviewed the application 
and forwarded comments to the National Marine 
Fisheries Service on 21 July 1993. The Commission 
noted that, with several exceptions, the application 
provided a thorough and reasonable assessment of 
how and how many marine mammals could be killed 
i?jured, or harassed by the planned tests. One excep~ 
tlOn noted by the Commission was the apparent failure 
to recognize that several of the potentially affected 
marine mammal species were deep divers, and to 
consider how depth may affect the distances at which 
marine mammals may be affected. The Connnission 
also pointed out that it was not clear that only small 
numbers of marine mammals would be taken and that 
the effects would be negligible, as required by section 
IOl(a)(5) of the Act. The Commission questioned 
why the tests could not reasonably be carried out in 
another area where there would be less impact on the 
environment and less risk to endangered and threat
ened species. The Connnission also questioned 
whether the Navy might reasonably do more to reduce 
the possibility that marine mammals are present in the 
area where they could be affected by the underwater 
detonations, and to find and recover animals that are 
killed and injured. 

The National Marine Fisheries Service forwarded 
the Commission's comments to the Navy. On 7 
September 1993 representatives of the Navy met with 
representatives of the Commission to review the 
questions and concerns raised in the Connnission's 
comments. The Navy representatives explained that 
the trials had to be done near the homeport of the 
ships to be tested (San Diego, in this case) so that pre
test preparations and post-test assessments and repairs 
could be done in conformance with regulations regard
ing the amount of time that Navy personnel may 
spend away from their homeport. Also, the test area 
is within a national test range where airspace and sea 
space can be controlled. The Navy officials explained 
that effects would depend more on distance than depth 
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and that the model used to estimate the potential zone 
of influence likely overestimated rather than underesti
mated distances at which marine mammals might be 
affected. They indicated that the Navy had considered 
possible means for underwater detection of marine 
mammals (e.g., use of fishfmders and sonobuoys) and 
had concluded that nothing more reasonably might be 
done to further reduce the risk of detonating charges 
when marine mammals were present in the area where 
they could be killed or injured. 

On 14 October 1993 the National Marine Fisheries 
Service issued an Environmental Assessment on the 
requested incidental take authorization. The Marine 
Mammal Commission, in consultation with its Com
mittee of Scientific Advisors, reviewed the assessment 
and provided comments to the Service on 9 December 
1993. The Commission noted that although it con
curred with the Service's finding that the proposed 
action was not likely to have a significant adverse 
impact on marine mammals or other biota, it ques
tioned whether all possible effects had been identified 
and evaluated. The Commission noted, for example, 
that the Environmental Assessment did not identify the 
number of ships and aircraft that may be involved in 
the ship-shock trials and related monitoring activities 
and how operation of those vessels might affect 
marine mammals and other biota. The Commission 
also noted that substantially more animals than esti
mated might actually be affected by the planned tests. 
The Commission pointed out that while tests were not 
to be done when marine mammals were detected 
within the potential zone of influence, it was not clear 
precisely what criteria would be used to determine 
when there were no marine mammals present. 

The Commission recommended that, if issued, the 
small-take exemption specify the criteria that must be 
used to decide when survey conditions and efforts are 
adequate to detect the presence of marine mammals 
within the potential zone of influence. The Commis
sion also recommended that the authorization specify 
that trials be suspended and means for avoiding 
mortality and injury of marine mammals be reviewed 
and revised as necessary if there is any indication that 
marine mammals are taken in ways or in numbers not 
anticipated. 

At the end of 1993 the Service had not published a 
final rule regarding the Navy's request for a letter of 
authorization to take marine mammals incidental to 
the planned ship-shock trials. 
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MARINE MAMMALS IN CAPTIVITY
 

Under the Marine Mammal Protection Act, permits 
to take marine mammals for purposes of public 
display, scientific research, or enhancing the survival 
or recovery of a species or stock may be issued by the 
Secretary of Commerce or the Secretary of the 
Interior, depending upon the species of marine mam
mal involved. The Act requires that such permits 
specify the methods of capture, supervision, care, and 
transportation to be followed pursuant to and after 
taking or importation, including requirements for 
maintaining the animals in captivity. 

As discussed in Chapter XI, however, the district 
court ruling in Mirage Resorts v. Franklin threw into 
question the Secretaries' authority to regulate the 
supervision, care, and maintenance of captive marine 
mammals. It found that the Marine Mammal Protec
tion Act was enacted "to deal with issues arising from 
the capture of marine mammals from their natural 
habitat," while the Animal Welfare Act was enacted 
"to deal with issues arising from the existence of these 
mammals in captivity." It enjoined the Secretary of 
Commerce from regulating the "acquisition, exhibit, 
transportation, handling, care and maintenance of 
captive marine mammals." In the court's view, the 
Animal Welfare Act confers sole authority for such 
matters to the Department of Agriculture's Animal 
and Plant Health Inspection Service. 

Since its inception, the Marine Mammal Conunis
sion has worked with the responsible agencies to 
ensure the safety and well-being of marine mammals 
in captivity. Activities regarding the development and 
revision of applicable standards are discussed below. 

Care and Maintenance Standards 

The Animal and Plant Health Inspection Service 
regulates the humane handling, housing, care, treat

ment, and transportation of marine mammals under 
the Animal Welfare Act. The marine mammal 
standards, adopted largely in 1979 and amended in 
1984, have not been updated to reflect advances in 
animal husbandry and marine mammal science. On 
29 May 1990 the Marine Mammal Commission in
vited representatives of the Animal and Plant Health 
Inspection Service, the National Marine Fisheries 
Service, and the Fish and Wildlife Service, to meet to 
discuss the need to revise the standards. All agreed 
that a review of the standards was desirable and that 
an interagency approach should be followed. As a 
first step, the Commission by letter of 31 July 1991 
provided the Animal and Plant Health Inspection 
Service with a comprehensive discussion paper 
identifying specific shortcomings in the current 
standards and raising specific questions to be ad
dressed as part of the review of those standards. 

In response, the Animal and Plant Health Inspec
tion Service on 23 July 1993 published an advance 
notice of proposed rulemaking, indicating that it was 
considering revising its marine mammal standards. 
Based on the discussion paper developed by the 
Commission, the Service specifically solicited public 
comment on certain elements of the standards includ
ing water quality, water and air temperatures, noise 
levels, the allowance of swim-with-the-dolphin pro
grams, record-keeping requirements with regard to 
husbandry, and maintaining marine mammals in 
isolation. The Conunission provided comments on 5 
October 1993, reiterating the suggestions made in its 
31 July 1991 letter. The Commission also called 
attention to the 29 May 1990 meeting at which the 
involved agencies agreed to an interagency process for 
conducting the review and asked the Service to advise 
the Conunission if it intended to adhere to that pro
cess. 
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The Animal and Plant Health Inspection Service 
subsequently indicated its intention to follow an 
interagency approach for reviewing and revising its 
standards and has formed a marine mammal liaison 
committee, which includes representatives of the 
Animal and Plant Health Inspection Service, the 
Marine Mammal Commission, the Fish and Wildlife 
Service, and the National Marine Fisheries Service. 
The committee currently is reviewing comments 
submitted in response to the advanced notice of 
proposed rulemaking and is in the process of identify
ing experts in marine biology, husbandry, and behav
ior that might assist in reviewing the standards. A 
formal timetable has not yet been established. The 
Animal and Plant Health Inspection Service is recom
mending that revisions of the marine mammal stan
dards be done through the negotiated rulemaking 
process and is presently determining what needs to be 
done to initiate this process. 

Captive Manatee Planning Committee 

As noted in the West Indian manatee discussion in 
Chapter III, several injured manatees are rescued each 
year. While some are rehabilitated and returned to 
the wild, others are considered unreleasable and 
maintained in captivity. With an increasing popula
tion of captive manatees and a limited number of 
facilities able to maintain them, rehabilitation and 
reintroduction efforts are being increased. 

Attention has also been directed at how best to 
facilitate and coordinate research involving captive 
manatees. Toward this end, the Interagency/Ocean
aria Manatee Group, established by the Fish and 
Wildlife Service to help promote the objectives of the 
Florida Manatee Recovery Plan as they relate to 
captive animals, has formed a Captive Manatee 
Planning Committee. The Committee, composed of 
Federal and State agency scientists and managers, 
representatives from each of the five oceanaria hold
ing captive manatees, and an independent scientist 
familiar with manatee research, is to function as a 
subgroup of the Florida Manatee Recovery Team. 
The purpose of the Committee is to ensure efficient 
communication between agencies, oceanaria, and 
researchers on proposed studies involving captive 

manatees. In particular, the Committee is to review 
proposed studies to assess their feasibility, applicabili
ty to recovery plan tasks, and compatibility with 
rehabilitation and release priorities. Among other 
things, the Committee has developed a proposed 
flowchart of the permit process, a research proposal 
form, and a form to evaluate new research proposals. 
It is also considering the possibility of obtaining a 
blanket research permit to authorize certain routine 
procedures. 

The Committee also proposes to provide needed 
coordination among researchers by requiring scientists 
seeking to work with captive manatees to submit their 
proposals to the Committee prior to submission to the 
Fish and Wildlife Service. The Committee would 
review and evaluate the proposals and make one of 
three findings: (I) the proposed research is covered 
by an existing permit and no additional authorization 
is needed; (2) the proposed research is not authorized 
by an existing permit and a separate permit must be 
obtained; or (3) the proposed research is not recom
mended. The Committee proposes that these assess
ments be made in consultation with the Fish and 
Wildlife Service and the Marine Mammal Commis
sion. In addition, representatives of the Animal and 
Plant Health Inspection Service would be invited to 
attend Committee meetings. 

By letter of 6 July 1993 the Captive Manatee 
Planning Committee sought the Commission's views 
on the proposed oversight of research involving 
captive manatees. The Commission responded on 15 
September 1993, noting that while it thought the 
Committee could serve a useful purpose, there were 
several problems with the Committee's proposal. The 
Commission explained, for example, that the determi
nation of whether a particular activity is or is not 
authorized by a particular permit is one properly made 
by the Fish and Wildlife Service, not the Committee. 

The Commission also inquired as to whether the 
Committee had taken into account section 109(h) of 
the Marine Mammal Protection Act, which already 
allows the Fish and Wildlife Service, the Florida 
Department of Environmental Protection, and those 
authorized by the Fish and Wildlife Service to conduct 
research that will further the protection or welfare 
captive manatees being held for rehabilitation. While 
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believing that some research on captive manatees 
could be conducted pursuant to a letter of authori
zation under section 109(h) rather than a scientific 
research permit, the Commission cautioned that such 
research probably would have to be directed at the 
protection and welfare of individual animals, not the 
population as a whole. 

The Commission also identified possible problems 
with the Committee's proposal to obtain a blanket 
permit under which several research-related activities 
would be authorized. The Commission noted that 
before such a permit could be issued, the Service and 
the Commission must determine that the proposed 
research is bonafide and not unnecessarily duplicative 
of other research, and must find that the potential 
benefits of the research outweigh the potential risks. 
In the Commission's view, it would be difficult to 
draft a permit application sufficiently specific to allow 
these determinations to be made while at the same 
time providing the needed flexibility to cover a variety 
of research opportunities. 
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APPENDIX A
 

MARINE MAMMAL COMMISSION RECOMMENDATIONS IN 1993
 

4 January 

4 January 

5 January 

7 January 

22 January 

25 January 

27 January 

2 February 

8 February 

16 February 

19 February 

25 February 

26 February 

Commerce, scientific research permit, Sherman C. Jones, Ill. 

Commerce, commenting to the National Marine Fisheries Service on its report of an investigation of 
bottlenose dolphin mortality in the northern Gulf of Mexico in 1990; requesting information about the 
report's status and conclusions. 

State, commenting to the Bureau of Oceans and International Envirorunental and Scientific Affairs on a 
proposal to continue research on spotted seals; stating that the proposed research has merit and should 
be considered for funding, perhaps by the Marine Marrunal Project of the U.S.-Russia Envirorunental 
Protection Agreement. 

Commerce, commenting to the National Marine Fisheries Service on swim-with-the-dolphinprograrns; 
recommending that the Service undertake an immediate review of all such programs. 

Interior, commenting to the Fish and Wildlife Service, Office of Management Authority, on a request 
to authorize importing a sport-hunted polar bear into the United States; noting that the Service's policy 
encouraging applicants to procure a specimen from an alternative source should be followed. 

Commerce, scientific research permit, National Marine Marrunal Laboratory. 

Commerce, commenting to the National Marine Fisheries Service on an alleged incident in which a 
citizen claimed that access to the public display facility was denied, and that the citizen was detained 
against her will and harassed by employees of the facility; requesting information on the status and 
outcome of the Service's investigation of this alleged incident. 

Port Everglades Authority, Florida, commenting on the release of fresh water into a power plant 
effluent canal at the Port and its importance to manatees; recommending that fresh water continue to 
be discharged. 

Interior, modification of scientific research permit, Mote Marine Laboratory. 

Commerce, commenting to the National Marine Fisheries Service on an international research program 
entitled "Years of the North Atlantic Humpback Whale"; recommending that the Service should 
continue to support the program in its FY 1994 budget. 

National Aeronautics and Space Administration, commenting on the need to build a manatee holding 
pen in tl,e Kennedy Space Center and the Merritt Island National Wildlife Refuge; requesting that the 
project be reviewed and cleared expeditiously. 

Interior, scientific research permit, Alaska Fish and Wildlife Research Center. 

Commerce, scientific research permit, Southwest Fisheries Science Center. 
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26 February	 Commerce, two scientific research permits, Southwest Fisheries Scieuce Center. 

2 March	 Commerce, commenting to the National Marine Fisheries Service on a Southeast Fisheries Science 
Center analysis of the status of the coastal mid-Atlantic bottlenose dolphin stock affected by the 
unusual mortality event in 1987-88; recommending that the Service develop a conservation plan for the 
affected population; recommending that, as part of the final rule designating the population as 
depleted, the Service describe (1) its plans to assess and monitor population status and trends, and (2) 
criteria it will use to decide when the population is no longer depleted or no longer merits listing as 
threatened under the Endangered Species Act. 

4 March	 Commerce, commenting to the Office of Protected Resources on a series of research proposals by 
National Marine Fisheries Service Regional Science Centers for FY 1993 research necessary to begin 
implementing the Proposed Regime to Govern Marine Mammal-Fisheries Interactions; suggesting ways 
to (1) improve the quality of subsequent years' proposals and (2) facilitate comments on them; and 
further suggesting that the Service hold a workshop to identify additional data needed, and ways to 
obtain them, for various determinations called for under the Proposed Regime. 

4 March	 Army Corps of Engineers, commenting on an overdue report by the Corps Pacific Ocean Division on 
shore protection alternatives for Tern Island, in the Hawaiian Islands National Wildlife Refuge; 
recommending that the Corps take immediate steps to complete and transmit the report to the Fish and 
Wildlife Service. 

5 March	 Commerce, modification of scientific research permit, National Marine Mammal Laboratory. 

9 March	 Commerce, scientific research permit, Bruce R. Mate. 

9 March	 Commerce, scientific research permit, College of the Atlantic. 

9 March	 Commerce, scientific research permit, Cetacean Research Unit. 

9 March	 Commerce, scientific research permit, Robert Elsner. 

10 March	 Commerce, commenting to the National Marine Fisheries Service on a recovery plan for bowhead 
whales; recommending that the Service immediately initiate efforts to develop and implement such a 
plan. 

12 March	 Interior, scientific research permit, Fish and Wildlife Service, Ecological Services Office, Region I. 

15 March	 Commerce, commenting to the National Marine Fisheries Service on its response to the Commission's 
21 October 1992 request for information on the results of past meetings of the Hawaiian Monk Seal 
Recovery Team; requesting (I) additional information about results of research using satellite-linked 
transmitters on Hawaiian monk seals, (2) a copy of the Hawaiian monk seal research and management 
plan, and (3) the report on the Bottomfish Observer Program; and noting that acceptance of observers 
on longline vessels should be a mandatory rather than optional provision. 

16 March	 Commerce, modification of scientific research permit, Alaska Department of Fish and Game. 

17 March	 Commerce, modification of scientific research permit, James T. Harvey. 

22 March	 Commerce, modification of scientific research permit, Dena Matkin. 

23 March	 Commerce, scientific research permit, National Marine Mammal Laboratory. 
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23 March Interior, commenting to the Fish and Wildlife Service on its draft management plans for polar bears, 
Pacific walruses, and sea otters in Alaska; noting that existing provisions in the Marine Mammal 
Protection Act, instead of an amendment, could be used to implement some proposed management 
alternatives; further noting that the stated goals in the plans differ substantially from the goals of the 
Act; requesting that the role of the Commission and others in developing the plans be clarified; 
commenting, with respect to the Draft Plan for polar bears, among other things, that (I) discussion on 
the possibility of amending the Act to provide authority to implement certain sections of the Interna
tional Polar Bear Agreement be added, and (2) the plan describe assumptions upon which several of its 
management options are based; with respect to the Draft Plan for Pacific walruses recommending, 
among other things, that (I) it be changed to explicitly reflect the optimum sustainable population 
standard mandated by the Act, (2) the proposed workshop to develop new methods for monitoring 
walrus populations be given high priority, and (3) a task be included to respond to requests from the 
Native community for waivers of the Act's moratorium on taking; and with respect to the Draft Plan 
for the sea otter in Alaska, commenting that, among other things, (1) additional options exist for 
managing the harvest, and (2) the proposed amendment of the Act to make the "small-take" exemption 
a permit process, rather than a regulatory process, has several possible problems, particularly with 
respect to measuring cumulative impacts. 

29 March Commerce, scientific research permit, Washington Department of Wildlife, the National Marine 
Fisheries Service, the National Marine Mammal Laboratory, and the Oregon Department of Wildlife. 

29 March Commerce, public display permit, Gladys Porter Zoo. 

30 March Commerce, scientific research permit, Daniel P. Costa, Burney J. LeBoeuf, and Charles L. Ortiz. 

31 March Commerce, modification of scientific research permit, Southwest Fisheries Science Center. 

31 March Commerce, modification of scientific research permit, National Marine Mammal Laboratory. 

1 April Commerce, scientific research permit, Smithsonian Institution, National Zoological Park. 

1 April Commerce, scientific research permit, Brent Stewart. 

5 April Commerce, modification of scientific research permit, Southwest Fisheries Science Center. 

12 April Commerce, scientific research permit, Craig O. Matkin. 

13 April Commerce, scientific research permit, Scott D. Kraus. 

13 April Commerce, scientific research permit, Alaska Department of Fish and Game. 

15 April Commerce, scientific research permit, Cascadia Research Collective. 

15 April Commerce, scientific research permit, National Marine Mammal Laboratory. 

15 April Commerce, commenting to the National Marine Fisheries Service on its response to an earlier 
Commission letter recommending that the Service hold a meeting of agency representatives to review 
marine mammal, fisheries, and related research in the Bering Sea and Gulf of Alaska and to see if 
joint development of a geographic information system might be beneficial; recommending that the 
Service move forward with plans to convene the meeting. 

16 April Commerce, modification of scientific research permit, Janice Straley. 
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16 April Commerce, scientific research permit, C. Scott Balcer. 

20 April Interior, commenting to the Fish and Wildlife Service on Pacific walrus, sea otter, and polar bear 
management plans; recommending that the plans be subject to additional consultative review before 
fmal release. 

26 April Commerce, scientific research permit, Steven J. Insley and Peter R. Marler. 

28 April Commerce, scientific research permit, Beruie R. Tershy. 

28 April Commerce, scientific research permit, Michael A. Castellini, Randall W. Davis, and Terrie M. 
Williams. 

4 May Commerce, scientific research permit, Robin Brown. 

4 May Commerce, scientific research permit, Andrew W. Trites. 

10 May Commerce, scientific research permit, National Marine Mammal Laboratory. 

10 May Commerce, scientific research permit, Paul Becker. 

12 May Commerce, scientific research permit, Scott D. Kraus. 

14 May State, commenting to the Bureau of Oceans and International Environmental and Scientific Affairs on 
draft arctic policy papers; recommending that Arctic marine mammal issues be fully discussed in the 
papers; and further recommending that the Department apprise the new Administration of certain key 
issues. 

18 May Commerce, scientific research permit, Center for Marine Conservation. 

18 May Commerce, scientific research permit, Center for Coastal Studies. 

19 May Commerce, scientific research permit, Jan Ostman-Lind and Ania Driscoll-Lind. 

19 May Interior, commenting to the Assistant Secretary for Fish, Wildlife, and Parks on its permission for the 
Navy to conduct bombing activities at Sea Lion Rock in the Copalis National Wildlife Refuge, 
Washington; recommending that the Department revoke permission for the activity. 

20 May Commerce, scientific research permit, Fred Sharpe. 

20 May Commerce, scientific research pennit, John R. Kucklick, Joel E. Balcer, and H. Rodger Harvey. 

20 May Commerce, scientific research permit, Brent Stewart. 

20 May Commerce, scientific research permit, Glacier Bay National Park and Preserve. 

28 May Commerce, scientific research permit, Michael D. Scott. 

9 June Commerce, commenting to the National Marine Fisheries Service on research permits for studies of 
acoustic deterrents to prevent marine mammals from interacting with fishing nets; asking (1) what 
studies the Service has funded and is considering funding on this subject, and (2) what has been or is 
being done to ensure that the studies are not duplicative and that possible risks have been fully 
identified; suggesting that the Service convene a group of experts to answer these questions. 
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10 June	 Commerce, scientific research permit, Bruce R. Mate. 

10 June	 Commerce, scientific research permit, James R. Gilbert. 

11 June	 Commerce, scientific research permit, James T. Harvey and Daniel P. Costa. 

14 June	 Commerce, commenting to the Sanctoaries and Reserves Division on the "Information Package for the 
Hawaiian Islands Humpback Whale National Marine Sanctoary"; suggesting that existing conservation 
measures be reviewed, particularly measures pertaining to waters off the southwestern coast of Maui 
and around Kahoolawe; suggesting that greater protection of whales near these two areas be consid
ered; recommending that the proposed sanctoary management plan reserve the option of establishing 
regulations in the futore; and suggesting the geographic boundary of the sanctoary be expanded. 

15 June	 Navy, commenting on the scheduled third international conference on marine debris organized by the 
National Oceanic and Atmospheric Administration; urging that the Navy contribute fmancial support 
for the conference. 

17 June	 Commerce, modification of scientific research permit, Kathryn A. Ono. 

17 June	 Commerce, scientific research permit, Norihisa Baba. 

17 June	 Commerce, modification of scientific research permit, Southwest Fisheries Science Center. 

17 June	 Commerce, scientific research permit, Frank Cipriano. 

21 June	 Commerce, scientific research permit, Scott D. Kraus. 

21 June	 Enviroumental Protection Agency, commenting on the need for federal agencies to coordinate activities 
to resolve marine debris pollution; and recommending that the Agency convene an interagency marine 
debris coordinating committee to replace the functions of the former Interagency Task Force on 
Marine Debris. 

23 June	 Interior, commenting to the Fish and Wildlife Service on an emergency rule to regulate boat speeds 
around the Lake Woodruff National Wildlife Refuge, Florida; expressing support for the rule as 
written; recommending that the Service (1) ensure that the provisions of the emergency rule are 
enforced in all areas, (2) immediately prepare and publish a proposed permanent rule with provisions 
equivalent to the emergency rule that could be implemented when the emergency rule expires; and (3) 
undertake further telemetry stodies of manatees in the Blue Spring area. 

24 June	 Interior, commenting to the Fish and Wildlife Service on the Final Report for the Tern Island Shore 
Protection Stody; recommending that the Service implement the recommended action, construction of a 
rock revetment to replace a deteriorating bulkhead; recommending that, if the rock revetment would 
pose a serious threat to tortle nesting, another type of sttucture be constructed that would not pose 
such a threat; and noting that an Environmental Impact Statement may be required since each 
alternative, including no action, could have significant environmental impacts. 

24 June	 Interior, commenting to the Fish and Wildlife Service on revised draft management plans for walruses, 
sea otters, and polar bears in Alaska; noting that the plans propose to amend the Marine Mammal 
Protection Act to authorize the Service to regulate Native hunting in emergency sitoations; noting that 
the bases for the Service's concerns about these stocks and levels of take, and how it would propose to 
exercise its emergency regulatory authority over them, are not clear; commenting that the Service 
should work with Native groups and the State of Alaska to reach agreement on sitoations where 
emergency management authority, above and beyond the Alaskan natives' existing management 
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28 June 

28 June 

7 July 

8 July 
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authority, would be required; noting that authorization of walrus and polar bear sport hunting and the 
import and export of polar bear hides could be done through existing procedures in the Act, and that 
the reasons for the Service's proposed amendment to the Act are unclear; recommending that the 
Service (1) revise and expand the walrus and polar bear management plans to more clearly explain the 
pros and cons of the various options before the plans are adopted, and (2) consult further with the 
affected and interested parties to reach consensus on conservation and management programs; noting 
that the walrus and sea otter plans' description of implementation of Section 101(a)(5) of the Marine 
Mammal Protection Act (small-take exemptions) should provide more complete descriptions of the 
current problems and proposed solutions; and noting that the three plans' implementation schedules 
often do not reflect how priorities were assigned, or how financial requirements were determined and 
allocated among tasks. 

Interior, commenting to the Fish and Wildlife Service on an IUCN-The World Conservation Union 
report, "New Criteria for Listing Species in the CITES Appendices"; commenting that several highly 
endangered marine marnmaIs would not meet the proposed biological criteria for listing on Appendix I 
of the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES); 
and suggesting that the Service consult with the National Marine Fisheries Service to solicit its opinion 
on revisions to the criteria. 

Commerce, modification of scientific research permit, Kathryn A. Ono. 

Commerce, modification of scientific research permit, Southeast Fisheries Science Center. 

Commerce, commenting to the National Marine Fisheries Service on ARCO Alaska Inc. 's request for 
a Letter of Authorization to take certain marine mammal species incidental to planned oil and gas 
exploration activities in the Beaufort Sea; recommending that the Letter not be issued until the Service 
is satisfied that ARCO's monitoring program is sufficient to verify that the effects of incidental take 
are negligible and will not adversely affect the availability of the six species for Native subsistence 
uses; further recommending that exploration activities be stopped during the migration of the western 
Arctic bowhead whale population, if (a) uncertainties concerning possible effects on the availability of 
whales for Native subsistence hunting cannot be resolved, or (b) monitOring programs detect 
unforeseen, non-negligible effects on either the whales or on their availability to Native hunters. 

Interior, commenting to the Fish and Wildlife Service on "Refuges 2003: A Plan for the Future," the 
Draft Management Plan for managing the National Wildlife Refuge System over the next decade; 
recommending, among other things, that the Service (1) consult with the National Marine Fisheries 
Service to assess the effect of each alternative on endangered and threatened whales and seals, (2) 
develop a program to match state, local, or private land acquisition funds when doing so would 
facilitate acquisitions consistent with the System's mission, (3) participate in the National Marine 
Mammal Health and Stranding Response Program, (4) permit activities on refuge lands ouly if they 
promote or are fully consistent with the purposes for which a refuge was established, (5) emphasize 
the acquisition of coastal areas, particularly those that would complement protection afforded by other 
state and Federal protected area programs, (6) expand the Refuge System to benefit other listed and 
unlisted marine marnmaIs, and (7) include an analysis of the visitor carrying capacity in refuge plans, 
particularly where endangered and threatened species are present and visitor use is expected to 
increase. 

Interior, commenting to the Fish and Wildlife Service on a proposed rule to establish additional 
manatee sanctuaries in Kings Bay, Crystal River, Florida; noting that the rule would make permanent 
emergency rules that have been in effect for the past two years; recommending that the Service adopt 
the rule as proposed and consider instituting a permit system to regulate recreational diving allowed in 
important manatee habitat in the Bay. 
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8 July Commerce, scientific research permit, Daniela M. Feinholz and Dennis L. Kelly. 

9 July Interior, public display permit, Virginia Department of Game and Inland Fisheries. 

12 July Commerce, scientific research permit, Southwest Fisheries Science Center. 

13 July Commerce, scientific research permit, Michael T. Williams. 

15 July Commerce, commenting to the National Marine Fisheries Service on a proposed rule to designate three 
critical habitat areas for northern right whales pursuant to the Endangered Species Act; recommending 
that the Service designate the proposed habitats, and expand the rule to include specific conservation 
measures to reduce the likelihood of right whales being struck by boats or becoming entangled in 
fishing gear. 

15 July Interior, scientific research permit, Fish and Wildlife Service, Ecological Services Office, Region 1. 

16 July Interior, scientific research permit, Fish and Wildlife Service National Ecology Research Center. 

20 July Minerals Management Service, commenting on the Draft Environmental Impact Statement, Gulf of 
Mexico Sales 147 and 150: Central and Western Planning Areas; recommending that (1) the Service 
consult with the Fish and Wildlife Service, pursuant to section 7 of the Endangered Species Act, for 
further information on manatees, (2) the Statement be revised to better indicate the possible effects of 
a major oil spill on habitat for manatees and other marine marmnals, (3) the Minerals Management 
Service consult the National Marine Fisheries Service to obtain information on cetaceans that could be 
affected by the proposed action and incorporate that information into the Environmental Impact 
Statement, (4) the Statement be expanded to more fully describe what is being done to meet monitor
ing requirements, and (5) the Service make sure that lessees are informed of the Marine Marmnal 
Protection Act's prohibition on taking marine marmnals, and the procedure to obtain a small-take 
exemption. 

21 July Commerce, commenting to the National Marine Fisheries Service on the Navy's request for a Letter of 
Authorization to take marine marmnals incidental to underwater detonation of explosives for ship shock 
trials off the California Channel Islands; noting that (I) the request does not address the numbers of 
marine marmnals that would be taken, important feeding area for some species, or how depth may 
affect the distances at which animals may be impacted, (2) it is unclear if an Environmental Impact 
Assessment were prepared and if any consultations were held under section 7 of the Endangered 
Species Act, and (3) it is unclear if the tests could be carried out in another area where impact on the 
environment and on endangered or threatened species would be less; suggesting specific actions the 
Navy could take to minimize possible marine marmnal injury or death by planned tests; and further 
commenting that the requested authorization cannot be provided unless (a) the post-detonation survey 
program is expanded and improved, and (b) the Letter specifies that the trials will be reviewed and 
modified or terminated if taking levels are higher than anticipated. 

22 July Commerce, scientific research permit, Bernd G. Wursig. 

26 July Commerce, scientific research permit, Alaska Fisheries Science Center. 

30 July Commerce, modification of scientific research permit, Center for Coastal Studies. 

3 August Commerce, pUblic display permit, Birds and Animals Unlimited. 

12 August Commerce, scientific research permit, Southwest Fisheries Science Center. 
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16 August Commerce, commenting to the National Marine Fisheries Service on a proposed rule to authorize the 
taking of bottlenose and spotted dolphins incidental to the removal of oil and gas drilling and 
production structures in the Gulf of Mexico; noting that assumptions used to determine the extent of 
the impact zone are unclear; recommending that (1) the proposed rule authorize the incidental take of 
small numbers of marine mammals that also could be in the work area, (2) the procedure for 
determining harm to marine mammals be revised to ensure that authorized removals affect only small 
numbers of marine rnanunais and have negligible impacts, (3) the proposed rule be changed so that 
Letters of Authorization define the procedures to be used to determine the effects on marine mammals, 
(4) the proposed rule be expanded to meet the monitoring and reporting requirements of section 
IOI(a)(5) of the Marine Mammal Protection Act; and suggesting that data from the Regional Marine 
Mammal Stranding Network be checked to determine any possible correlations with removal activities. 

16 August Commerce, modification of scientific research permit, James R. Gilbert. 

20 August Commerce, modification of scientific research permit, J. Ward Testa and Michael Castellini. 

27 August Commerce, commenting to the National Marine Fisheries Service on Draft Amendment 7 to the 
Fishery Management Plan for Pelagic Fisheries of the Western Pacific Region; recommending 
expansion of the Environmental Impact Statement to clarify and evaluate the proposed scope and 
rationale for the plan, including changes to (a) reflect the results of the Service's 10 June 1993 
Biological Opinion suggesting data evaluation, take limits, and other restrictions, and (b) evaluate 
whether and what additional plan amendments may be needed to implement actions recommended in 
the Opinion; and recommending (1) rejection of the preferred limited entry alternative in favor of the 
existing moratorium on expansion of the fishery, and (2) that the proposed mandatory observer 
measures be adopted as soon as possible. 

8 September Interior, commenting to the Fish and Wildlife Service on the expiration of an emergency rule to 
regulate boat speeds around the Lake Woodrnff National Wildlife Refuge, Florida; noting that a 
proposed permanent rule had not been published; and recommending that the current emergency rule 
be extended pending the development of a permanent rule. 

8 September Interior, commenting to the Fish and Wildlife Service on a proposed rule to list the dugong population 
in the Republic of Palau as endangered under the Endangered Species Act; recommending that the 
Service adopt the proposed rule and develop and implement a recovery plan for the Palau dugong 
population. 

9 September Commerce, extension and modification of scientific research permit, James T. Harvey. 

13 September Commerce, scientific research permit, Dena R. Matkin. 

14 September Interior, modification of scientific research permit, National Ecology Research Center. 

15 September Interior, modification of scientific research permit, Alaska Fish and Wildlife Research Center. 

17 September Commerce, scientific research permit, Dan R. Saiden/Hawaii Whale Research Foundation. 

28 September Commerce, public display permit, Chaffee Zoological Gardens. 

3 October Commerce, scientific research permit, Warren M. Zapol. 

4 October State, commenting to the Bureau of Oceans and International Environmental and Scientific Affairs on 
the status of an agreement on polar bears with the Russian Federation; and recommending that further 

220 



Appendix A - Commission Recommendations 

discussion await the fonnation of a Polar Bear Commission and the concurrent substantive involvement 
of appropriate Native Alaskan communities. 

4 October	 Interior, commenting to the Office of the Assistant Secretary for Fish, Wildlife and Parks and to the 
Office of the Director on the status of an agreement on polar bears with the Russian Federation; and 
recommending that further discussion await the fonnation of a Polar Bear Commission and the 
concurrent substantive involvement of appropriate Native Alaskan communities. 

13 October	 Commerce, scientific research permit, Marsha Green. 

13 October	 Commerce, public display permit, Sea World. 

18 October	 Commerce, commenting to the National Marine Fisheries Service on the status of the Steller Sea Lion 
Recovery Team; and recommending that funding be provided to convene the Team as soon as possible 
to reexamine the status of Steller sea lions in light of recent scientific data. 

18 October	 Interior, modification of scientific research permit, Mote Marine Laboratory. 

25 October	 Commerce, scientific research permit, Alaska Fisheries Science Center. 

26 October	 Commerce, modification of scientific research permit, Graham A. J. Worthy. 

26 October	 Commerce, commenting to the National Marine Fisheries Service on 41 research proposals submitted 
by various regional offices and fisheries science centers to assess the status of marine manunal 
populations potentially impacted by incidental take in commercial fisheries and ways to reduce such 
incidental take; noting that many of the proposed studies do not deal with marine manunals known to 
be impacted by incidental take in commercial fisheries, and that none of the proposals provide clear 
budget justifications or staffmg infonnation; recommending that, among other things, (I) funds not be 
provided to pay salaries and administrative costs that are part of nonnal operating expenses of the 
Service's regional offices and centers, (2) priority be given to a comprehensive bottlenose dolphin 
conservation plan, and (3) the Service organize and hold one or more workshops to identify important 
infonnation gaps regarding incidental take of marine manunals in commercial fisheries, and how such 
gaps might be filled. 

2 November	 Commerce, public display permit, James W. Tiebor. 

8 November	 Interior, scientific research permit, California Department of Fish and Game. 

10 November	 Commerce, scientific research permit, James H. W. Hain. 

II November	 Navy, commenting to the Naval Facilities Engineering Command, Southern Division on plans to 
homeport another aircraft carrier at the Mayport Naval Station in Florida; and recommending that (I) 
consultations be undertaken with the Fish and Wildlife Service and the National Marine Fisheries 
Service pursuant to section 7 of the Endangered Species Act to assess the effects of the planned action 
on right whales and manatees, as well as bottlenose dolphins, (2) station tugboats be equipped with 
propeller shrouds to prevent manatee mortalities, (3) research on the northern right whale be 
undertaken in cooperation with the National Marine Fisheries Service, and (4) vessel speeds be limited 
when passing through the proposed right whale critical habitats. 

12 November	 Assemblywoman Dede Alpert, California, commenting on the "Summary of Issues for the Develop
ment of the Ocean Resources Management Plan"; suggesting that (I) greater emphasis be placed on 
the socioeconomic factors related to coastal resource development and management in Califomia, and 
on assessments of land-based activities, (2) a set of general principles be developed for guiding 
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resource management, and (3) consideration be given to developing time-specific standards for 
assessing progress therein. 

12 November	 Commerce, public display permit, Safari World Co., Ltd. 

15 November	 Commerce, commenting to the National Marine Fisheries Service on the Final Amendment #5 to the 
Northeast Multispecies Fishery Management Plan incorporating the Supplemental Environmental 
Impact Statement; recommending that (l) the document be expanded to assess the effectiveness of the 
interim measure to reduce gillnet fishing effort, (2) proposed no-fishing periods for gillnet fishermen 
be increased from one to four four-day blocks per month, (3) the objective for reducing harbor 
porpoise incidental take be clarified to indicate it would be based on the lower bound (2 %) of the 
minimum estimated size of the harbor porpoise population, (4) proposed right whale critical habitat be 
designated closed to sink gillnet fishing when whales are likely to be present, (5) actions be identified 
to reduce the amount of lost fishing gear, and (6) an exemption from effort reduction restrictions for 
gillnet fishermen be deleted if effort reduction measures to decrease harbor porpoise incidental take are 
less restrictive. 

22 November	 Commerce, scientific research permit, Jan Straley. 

22 November	 Commerce, scientific research permit, Bruce R. Mate. 

23 November	 State, commenting to the Bureau of Oceans and International Environmental and Scientific Affairs on 
Regulation L 42/18 adopted by the Commission of the European Communities to allow certain large
scale pelagic driftnet fishing activities in the Northeast Atlantic and the Mediterranean, and on United 
Nations General Assembly Resolution 46/215 which called for a global moratorium on large-scale 
pelagic driftnet fishing by 31 December 1992; recommending that the Department of State continue to 
make known to the Government of Italy and other members of the Commission its interest in Italy's 
apparent violations of the U.N. Resolution; and recommending that the Department intensify its efforts 
to ensure that changes to Regulation L 42/18 that would weaken the global moratorium on driftnet 
fishing are not instituted. 

24 November	 Interior, public display permit, New York Aquarium. 

1 December	 Commerce, commenting to the National Marine Fisheries Service on a status review for the Steller sea 
lion; recommending that the Service provide continuing support for Steller Sea Lion Recovery Team 
meetings and the periodic updating of the Recovery Plan, and that the Service reconsider its present 
policy on recovery team terminations. 

2 December	 Commerce, commenting to the National Marine Fisheries Service on the proposed Fiscal Year 1994 
Marine Entanglement Research Program Plan; noting that the proposed plan reflects the results of the 
Ad Hoc Committee on Entanglement's review, with the exception of (1) the need to compare trawl net 
deposition rates on Alaskan beaches with shifts in the location of trawl fisheries over the past decade, 
and (2) preparation of a summary report of sea turtle entanglement and ingestion data from the North 
Atlantic collected over the past several years; subject to changes to address these two points, 
recommending that the Service immediately begin to implement the proposed projects. 

8 December	 Commerce, modification of scientific research permit, University of Hawaii, Manoa. 

8 December	 Office of Management and Budget, commenting on H.R. 2150, the Coast Guard Authorization Act of 
1993, recommending that the bill be enacted into law. 

9 December	 Commerce, commenting to the National Marine Fisheries Service on a request for authorization to take 
marine manunals and an environmental assessment by the Navy for ship shock trials involving the 
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underwater detonation of explosives in waters off PI. Mugu, California; recommending that (1) 
estimates of the numbers of marine mammals to be taken be recalculated using more accurate estimates 
of species density in the area, (2) the Letter of Authorization specify criteria for measuring marine 
mammal populations in the potential zone of influence, and (3) the Letter specify that trials be 
suspended pending a review of ways to avoid injury or death to marine mammals if marine mammals 
are taken in ways or in numbers not expected; and noting that additional methods to measure both the 
number and behavior of marine mammals in the zone of influence should be implemented, and that 
this information should be used to modify each trial as appropriate to avoid taking of marine 
mammals. 

10 December	 Commerce, scientific research permit, Pacific Whale Foundation. 

13 December	 Commerce, scientific research perrult, Scripps Institution of Oceanography, Acoustic Thermometry of 
Ocean Climate Program. 

13 December	 Commerce, scientific research permit, Sherman C. Jones, III. 

16 December	 Interior, commenting to the Fish and Wildlife Service on a proposal to transfer the narwhal from 
Appendix II to Appendix I of the Convention on International Trade in Endangered Species of Wild 
Fauna and Flora; noting the lack of information about the status of stocks and hunting pressures on 
those stocks, and suggesting that an Appendix I listing is not appropriate at this time. 

29 December	 Commerce, two scientific research permits, Center for Coastal Studies. 

31 December	 Navy, commenting to the Secretary on the Navy's Integrated Undersea Surveillance System; recom
mending that no reduction in the System's assets be made until the full potential for its use in marine 
mammal research has been determined. 
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