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EXECUTIVE SUMMARY

This is the 26th Annual Report of the Marine Mammal Commission and its Committee
of Scientific Advisors on Marine Mammals. The Commission was established under Title II of
the Marine Mammal Protection Act of 1972 to provide an independent source of policy and
program guidance to Congress and the Executive Branch on domestic and international issues
affecting marine mammal conservation.

The purpose of this report is to provide timely information on management-related issues
and events to Congress, federal and state agencies, public interest groups, the academic
community, private citizens, and the international community. When combined with previous
annual reports, it provides a record of the nation’s progress in developing policies and programs
to conserve marine mammals and their habitats. To ensure factual accuracy, drafts of the report
were provided to involved federal and state agencies and individuals for comment.

The following highlights certain issues addressed by the Commission in 1998.
Introduction (Chapter I)

The Commission consists of three members required by statute to be knowledgeable in
marine ecology and resource management. They are appointed by the President with the advice
and consent of the Senate. The nine-member Committee of Scientific Advisors, required to be
expert in marine ecology and marine mammal affairs, is appointed by the Chairman of the
Commission in consultation with the other two Commissioners. Members of the Commission,
the Committee, and the staff are listed in Chapter I, as is information on recent funding levels.
For fiscal years 1998 and 1999, the Commission was appropriated $1,185,000 and $1,240,000,
respectively,

Species of Special Concern (Chapter II)

In 1998 the Commission devoted special attention to the conservation needs of several
marine mammal species and populations. Among those discussed in Chapter II are northern
right whales, Gulf of Maine harbor porpoises, Hawaiian monk seals, and Florida manatees.

Northern Right Whales — The northern right whale is the most endangered marine
mammal in U.S. waters and the most endangered large whale in the world. Its largest
population, about 300 animals, occurs off the east coasts of the United States and Canada. Half
of the known mortality is caused by human activity, principally collisions with ships and
entanglement in fishing gear. At the recommendation of the Marine Mammal Commission, the
National Marine Fisheries Service developed a northern right whale recovery plan, which was
adopted in 1991. Since 1996 the Service and cooperating federal and state agencies have
intensified their protection efforts, guided in part by the Commission’s 1996 and 1998 reviews
of right whale recovery efforts.



To reduce ship collision risks, multi-agency efforts were continued in 1998 to warn ships
of right whale locations. Further, the U.S. Coast Guard, acting on behalf of the United States,
put forward within the International Maritime Organization a mandatory reporting system
proposed by the National Oceanic and Atmospheric Administration with Commission assistance
for ships transiting the population’s calving and feeding grounds. Expected to go into effect in
July 1999, this will require large commercial ships transiting these areas to contact shore stations
for information on right whale protection measures.

To reduce entanglement risks, the Service adopted a take reduction plan in 1998 that
includes measures to (1) deploy a team to free any right whales seen entangled, (2) design
fishing gear less likely to entangle whales, and (3) regulate fishing in right whale critical
habitats. In 1998 one entangled right whale was rescued, and research on fishing gear identified
some promising design changes that might reduce entanglement risks. Although regulations
were adopted to manage gillnet and lobster fishing at times and in areas in which right whales
are most likely to occur, the potential effectiveness of the regulations seems limited.

Funding for right whale recovery work has been inadequate. Even with substantial
increases in support by the National Marine Fisheries Service and other federal agencies, many
essential recovery tasks have been unfunded or underfunded. Therefore, in 1996 the
Commission suggested that a right whale trust fund be established to help increase support.
Recognizing the limited funding available for conservation work on large whales, Senator Judd
Gregg asked the Commission for drafting assistance with a bill to establish a National Whale
Conservation Fund within the National Fish and Wildlife Foundation to encourage and direct
funding from private and industry sources for conservation efforts. The Commission helped,
and a bill entitled the National Whale Conservation Fund Act of 1998 was introduced by Senator
Gregg and Senator Ted Stevens in June 1998. Later passed by Congress and signed into law
by the President, the Act directs the Foundation to establish the fund in cooperation with the
Marine Mammal Commission and the National Oceanic and Atmospheric Administration. This
is being done.

In November 1998 the Commission conducted a review of right whale recovery efforts.
Noting the significant progress over the past two years, the Commission commended the
National Marine Fisheries Service, the Coast Guard, and the Navy for their many constructive
actions. The Commission also recommended that the Service increase its base-level funding
request for right whale recovery to at least $1.385 million annually for the foreseeable future
to meet ongoing program needs, including the operation of the mandatory ship reporting system,
research on fishing gear modifications, efforts to disentangle right whales, annual right whale
surveys in critical habitats, maintenance of the right whale photoidentification catalog, and the
implementation of a satellite-linked tracking program to better identify essential right whale
habitat. The Commission also wrote to the Minister of Canada’s Department of Fisheries and
Oceans urging that the department increase support for right whale recovery work in Canada.

Gulf of Maine Harbor Porpoises — Gulf of Maine harbor porpoises are a discrete
harbor porpoise stock found in coastal waters from the Bay of Fundy, Canada, to North
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Carolina. The gillnet fishery-related bycatch of-this stock exceeds that of any other cetacean
stock in U.S. waters. Estimates are that more than 1,500 porpoises were killed in gillnets off
New England and the mid-Atlantic coastal states in 1997. The stock’s potential biological
removal level (i.e., the number of animals that can be killed annually, not including natural
mortality, while still allowing the stock to increase toward or remain at its optimum sustainable
population) is calculated to be 483 porpoises per year, The Marine Mammal Protection Act
required the National Marine Fisheries Service to reduce bycatch to below the stock’s potential
biological removal level by April 1997, but progress has been slow and relatively ineffective.
Although the Service published a proposed take reduction plan for New England fisheries in
August 1997, action on the plan was deferred and eventually the matter was raised in a lawsuit
in August 1998.

In September 1998 the Service proposed a new take reduction plan. For New England,
it proposed an expansion of existing time-area management zones in high bycatch areas, seasonal
prohibition of gillnet fishing in some zones, and the required use of acoustic deterrent devices,
called pingers, in other zones. For the mid-Atlantic area, the plan proposed a time-area fishing
closure, limits on the number and length of nets, and certain gear restrictions, such as minimum
twine diameters, for nets. Previously, there had been no take reduction measures for this area.
Noting that the plan appeared to underestimate past bycatch levels in the mid-Atlantic and to
overestimate the likely effectiveness of pingers in New England, the Commission concluded in
October 1998 that stronger take reduction measures were needed and recommended requiring
the use of pingers in all New England waters where harbor porpoises might be found and
perhaps expanding some time-area fishing closures. The Service’s final plan for New England,
published on 2 December 1998, did not adopt these recommendations.

In November 1998 the Commission reviewed the Service’s harbor porpoise take reduction
plans and provided comments thereon on 8 December 1998. Although commending the Service
for the steps it was taking to produce bycatch estimates more quickly, train fishermen in the use
of pingers, plan a new harbor porpoise population survey for 1999, expand fishery observer
efforts in the mid-Atlantic area, and address enforcement needs, the Commission also noted that
information presented at the review confirmed that bycatch levels were higher in the mid-
Atlantic area than assumed in the plan, and that using pingers at some times and in some areas
has been less effective than assumed by the Service. The Commission therefore continued to
recommend stronger take reduction measures to reduce bycatch below the stock’s calculated
potential biological removal level, that the Service consult with fishermen to develop an
improved pinger design, and that the Service undertake studies to better document the sound
characteristics of pingers that are most effective in deterring harbor porpoises.

On 22 October 1998 the Service reopened the comment period on a proposal it had first
made in 1993 to list the east coast harbor porpoise stock as threatened under the Endangered
Species Act. Action on the proposal had been deferred pending further take reduction efforts
and new information. In its 8 December 1998 letter, the Commission recommended that the
Service announce its intent to proceed with the action if the adopted take reduction measures did
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not reduce bycatch below the potential biological removal level in the coming year. The Service
planned to announce a decision on the proposal early in 1999.

Hawaiian Monk Seals — Hawailian monk seals are the most endangered seals in U.S.
waters. Limited almost exclusively to the remote Northwestern Hawaiian Islands, they number
about 1,300 to 1,400 animals. The species’ abundance declined by about 50 percent between
the late 1950s and the late 1970s, and after a brief period of stability, it began declining again
in the late 1980s. The largest breeding colony, located on French Frigate Shoals, had declined
to about half its size in the late 1980s for reasons that are probably related to limited prey
availability, and it has shown no signs of recovery. Threats to the species include entanglement
in derelict fishing nets, human disturbance on pupping and haul-out beaches, and depletion of
prey resources by commercial fisheries.

In 1998 the Commission commented on a U.S. Navy proposal for a missile defense
testing program that included consideration of locating missile launching facilities on Tern
Island, a small island at French Frigate Shoals. Because of likely impacts to monk seals, the
Commission recommended that the site be removed from consideration as a possible launch site,
and the Navy subsequently stated that it planned to remove the site from future consideration.
The Commission commended the Navy for its decision and for its efforts to develop an
alternative that would not require launch facilities in such an important wildlife habitat.

Lobsters and other species caught in the commercial lobster fishery in the Northwestern
Hawaiian Islands are components of the monk seal diet. Their relative importance, however,
is uncertain. Because of this uncertainty and the decline in monk seal numbers at French Frigate
Shoals apparently due to limited prey availability, the Commission has recommended several
times in past years that the National Marine Fisheries Service prohibit lobster fishing around
French Frigate Shoals until better information on monk seal prey preferences is available. The
Service has declined to do so citing, uncertainty about the importance of lobster in monk seal
diets. In 1998 the Service altered management provisions for the lobster fishery with the result
that fishing effort shifted to French Frigate Shoals and other atolls directly supporting major
monk seal colonies. The Commission again recommended that the Service close French Frigate
Shoals to lobster fishing and that other atolls directly supporting major monk seal breeding
colonies also be closed pending better information on monk seal prey preferences. As of the end
of 1998, the Service had not replied.

Florida Manatees — The Florida manatee, a subspecies of the West Indian manatee
found only in the southeastern United States, is one of the most endangered marine mammals
in the United States. Although the current population, numbering about 2,800 animals, is
thought to be larger than it was in the mid-1970s, it suffered in 1998 the third highest annual
mortality, 243 carcasses recovered, since the mid-1970s when records were first kept. About
one-third of the deaths were due to human causes, principally collisions with boats. In 1998 a
record 67 vessel-related deaths were reported.
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The manatee recovery program is led by the Fish and Wildlife Service and the Florida
Department of Environmental Protection and involves cooperative efforts by many other agencies
and groups. The Marine Mammal Commission assisted both the Service and the state in
developing their programs early in the 1980s. Since then it has continued to provide assistance
and advice to both.

To reduce vessel-related manatee deaths, the Florida Department of Environmental
Protection and county governments began developing boat speed regulations for 13 key counties
in 1989. Although rulemaking has been slow, rules are now in place in 12 counties. Rule
challenges in 1998 continued to delay adoption of rules for the thirteenth county. With
regulatory signs now posted in most areas, efforts are needed to ensure compliance with the new
rules. In 1997 the Fish and Wildlife Service designated an enforcement coordinator and began
directed enforcement efforts in cooperation with local and state enforcement officers, and this
was continued in 1998. In 1998 the Coast Guard, in cooperation with the Service, also
increased its enforcement efforts.

In the past two decades manatee numbers have increased around localized winter warm-
water refuges formed by power plant outfalls and natural springs in central Florida north of the
species’ historic winter range. Up to 585 animals have been counted at one power plant during
a winter cold period. Such large concentrations increase the chance of a large-scale manatee die-
off due to red tides, pollution events, or exposure to cold if a power plant outfall were to shut
down. The latter concern has increased because of recent interest in deregulating Florida’s
electric utilities, which could affect the operation of power plants on which many manatees have
come to depend. Early in 1998 the Service advised the Commission that it planned to hold a
public forum to help develop a long-term strategy for managing warm-water refuges. The
Commission provided advice on planning the forum and suggested that the Service consider the
possibility of developing a network of non-industry-dependent artificial refuges within the
population’s current core winter range. In August the Service held an interagency meeting to
examine possible management strategies and information needs. Based on the results, it decided
to convene a workshop on warm-water refuges in the summer of 1999 rather than hold a public
forum in 1998.

Marine Mammal-Fisheries Interactions (Chapter III)

Marine mammals and fisheries interact in ways that can affect both adversely. Marine
mammals may become entangled in fishing gear and be killed or injured. Also, marine
mammals may compete with fishermen for the same fishery resources and, if entangled, may
damage gear or catch.

The Marine Mammal Protection Act was amended in 1994 to establish a new regime for
governing the taking of marine mammals incidental to commercial fishing operations. This
chapter discusses actions taken to implement that regime, including the preparation of assessment
reports for each marine mammal stock that occurs in U.S. waters, the annual listing of all U.S.
fisheries according to the frequency with which they take marine mammals, and the
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establishment of take reduction teams composed of scientists, representatives of the affected
fisheries, and other interest groups to advise the National Marine Fisheries Service on the
development of take reduction plans for strategic stocks. A strategic stock is one listed as
endangered or threatened under the Endangered Species Act, designated as depleted under the
Marine Mammal Protection Act, or for which human-caused mortality and serious injury exceed
the potential biological removal level calculated for the stock. Based on the recommendations
of the take reduction teams, the Service completes and implements take-reduction plans designed
to reduce the levels of take to below the potential biological removal levels within a certain
period.

The deaths of large numbers of dolphins in the eastern tropical Pacific Ocean was one
of the issues that played a key role in enactment of the Marine Mammal Protection Act in 1972.
At that time, about 500,000 dolphins were being killed annually in the tuna purse seine fishery.
Since that time, annual mortality has declined considerably and, although a final estimate for
1998 is not yet available, it is expected to be about 1,900 dolphins, a record low number. In
1997, the Marine Mammal Protection Act was amended to recognize international efforts to
reduce dolphin mortality through the establishment of the International Dolphin Conservation
Program. The 1997 amendments require the National Marine Fisheries Service, in consultation
with the Marine Mammal Commission, to conduct research on the effects of chasing and
encircling dolphins in the course of setting purse seine nets around tuna. Based on whether that
research indicates that chase and encirclement are having significant adverse effects on any
depleted dolphin stock, the requirements for labeling tuna as "dolphin-safe" may change. The
Secretary of Commerce is required to make an initial finding in March 1999 as to whether tuna
fishing practices are having significant adverse effects. This chapter discusses the requirements
of the 1997 amendments and actions taken by the Service and the Commission with respect to
the research program and the establishment of criteria for making the initial determination.

Growing populations of seals and sea lions may be affecting the recovery of salmon
stocks at certain locations along the west coast of the United States. On the east coast, in the
Gulf of Maine, seals may enter fish pens and eat salmon being raised in aquaculture operations.
Recognizing the potential conflicts between growing pinniped populations and fisheries, Congress
amended the Marine Mammal Protection Act in 1994 to allow states to obtain lethal take
authority to protect certain depleted salmonid stocks. To date, Washington is the only state that
has requested authority to kill sea lions in an effort to prevent further decline of the depleted run
of steelhead salmon that passes through the Ballard Locks in Seattle. Because of the apparently
successful use of other measures, however, the state has not found it necessary to use its lethal
take authorization. In addition, Congress directed the National Marine Fisheries Service to study
and submit reports on pinniped-fishery interactions along the west coast and in the Gulf of Maine
aquaculture industry.

International Aspects of Marine Mammal Protection and Conservation (Chapter 1V)

The Marine Mammal Protection Act directs the Commission, in consultation with its
Committee of Scientific Advisors, to undertake a contimiing review of, and to advise the



Secretary of State and other federal officials on, measures necessary to conserve marine
mammals and their habitats internationally, as well as domestically. During 1998 the
Commission participated in interagency efforts to develop U.S. positions on international
conservation regimes, including those concerning whaling and the protection of Antarctic and
Arctic resources. In addition, as discussed in Chapter II, the Commission participated in efforts
to negotiate a bilateral agreement with Russia to conserve the shared population of polar bears.

The International Whaling Commission — The International Whaling Commission
(IWC) is the international body responsible for regulating whaling. Because its management
program had proven ineffective in conserving whale stocks, the IWC adopted a moratorium on
commercial whaling, which has been in effect since 1986. Some types of whaling continue to
occur. Norway filed an objection to the moratorium and continues to take minke whales
commercially in the North Atlantic. Japan continues to conduct scientific whaling, both in the
Southern Ocean and the North Pacific, despite calls from the IWC for it to end its lethal
research. In addition, the IWC establishes quotas for certain whale stocks for aboriginal
subsistence whaling. Such quotas have been established for bowhead whales and gray whales,
which may be taken by Natives in Alaska and Washington, respectively.

During 1998 the IWC continued its work on developing a revised management scheme
under which commercial whaling might be resumed. Although a revised management procedure,
under which allowable catch levels would be established, has been agreed to, the IWC members
have yet to agree to other aspects including a system of monitoring and enforcement to ensure
compliance with the catch limits and other conservation measures it may adopt.

In 1998 the Commission worked with the National Oceanic and Atmospheric
Administration in developing U.S. positions on issues before the IWC, and representatives of
the Commission participated in meetings of the IWC and its Scientific Committee,

Conservation of Marine Mammals and Their Habitats in the Southern Ocean —
Many species of seals, whales, dolphins, and porpoises inhabit the Southern Ocean (the seas
surrounding Antarctica). The Commission conducts a continuing review of activities in
Antarctica and the Southern Ocean that could affect marine mammals directly or indirectly. This
section describes the first meeting of the environmental protection committee established by the
Protocol on Environmental Protection to the Antarctic Treaty, which entered into force on 14
January 1998. It also describes U.S. efforts to implement the Protocol and related matters
considered at the 22nd Antarctic Treaty Consultative Meeting held in Tromsg, Norway, on 25
May-5 June 1998. It describes ongoing efforts by the Commission and the Scientific Committee
for the Conservation of Antarctic Marine Living Resources to control the explosive growth of
fisheries for toothfish (Dissostichus eleginoides and D. mawsoni) in the Southern Ocean,
including U.S. efforts to establish a catch certification scheme. It also describes the research
programs being conducted by the National Marine Fisheries Service and the National Science
Foundation to obtain information needed to effectively implement the Convention for the
Conservation of Antarctic Marine Living Resources.
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The Arctic Environmental Protection Strategy and the Arctic Council — Marine
mammals are important components of the Arctic marine ecosystem. They include polar bears;
walruses; ringed, bearded, harp, hooded, ribbon, and spotted seals; narwhals; and bowhead,
minke, fin, gray, and beluga whales. A number of these species are important to the cultures
and subsistence economies of indigenous people in coastal Alaska and other Arctic areas.

The ranges of most marine species and many terrestrial species in the Arctic include
areas under the jurisdiction of more than one country. Consequently, effective conservation of
these species and their essential habitats requires cooperative efforts by the eight Arctic nations.
Recognizing this need, the United States and the other Arctic countries adopted and in 1991
began implementing the Arctic Environmental Protection Strategy. In September 1996 the eight
Arctic countries established the Arctic Council as a high-level forum to oversee and coordinate
efforts to protect the Arctic environment and to promote sustainable development and utilization
of Arctic resources. This section provides background and describes the establishment of the
Arctic Council, including development of rules of procedure for the Council and its subsidiary
bodies, and terms of reference for the sustainable development program. It also describes the
ongoing efforts of the four working groups established to give effect to the Arctic Environmental
Protection Strategy. It points out recommendations by the Commission and steps being taken
by the Department of State to identify and promote priority activities during the next two years
while the United States is providing the secretarial support for the Council.

Marine Mammal Strandings and Die-Offs (Chapter V)

In the past 20 years the number of unusual marine mammal die-offs appears to have
increased in the United States and elsewhere. Although some of these events have been linked
to naturally occurring biotoxins and diseases, human causes may be contributing factors, as well.
For example, pollution may spawn blooms of toxic algae, and contaminants introduced into
marine food chains may affect the life spans and reproductive success of marine mammals. In
1998 the largest reported die-off involved the death of more than 1,600 New Zealand, or
Hooker’s, sea lion pups in the Auckland Islands concurrent with a bloom of toxic algae. In the
United States more than 70 California sea lions died in central California in May coincident with
a toxic algal bloom; large numbers of California sea lions, northern fur seals, and other
pinnipeds continued to die along the west coast coincident with the unusually strong El Nifio
conditions that began in 1997; and 12 separate strandings of beaked whales, a pelagic species
that rarely strands, occurred in the southeastern United States between late August and early
October.

To promote better responses to unusual marine mammal mortality events, a new section
on marine mammal health and stranding response was added to the Marine Mammal Protection
Act in 1992, With regard to these provisions, a die-off contingency plan for Florida manatees,
on which the Commission commented extensively in 1997, was completed in 1998 by the Florida
Department of Environmental Protection and the Fish and Wildlife Service. Also, further steps
were taken by the National Marine Fisheries Service to develop criteria for determining when
it is safe to release rehabilitated stranded marine mammals back into the wild; to develop a
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quality assurance and contaminant monitoring program for the National Marine Mammal Tissue
Bank; and to catalog marine mammal serum samples for use in evaluating wildlife disease
vectors and the development of new pathogens.

Effects of Pollution on Marine Mammals (Chapter VI)

Marine mammals can be affected directly and indirectly by environmental contaminants.
Direct effects include such things as mortality from toxic chemical spills. Indirect effects
include such things as decreased survival and productivity due to contaminant-caused decreases
in important prey species. This chapter describes efforts by the Commission and others to
identify and minimize threats to marine mammals posed by chemical contaminants and noise
from various human activities.

Effects of Chemical Contaminants — High levels of organochlorine compounds, toxic
elements, and other potentially harmful anthropogenic contaminants have been found in marine
mammals throughout the world, including those that died from diseases and naturally occurring
biotoxins during some of the unusual mortality events described in Chapter V. Recognizing the
threats possibly posed by environmental contaminants, the Commission began compiling and in
1996 published a bibliography of published papers and reports on anthropogenic contaminants
in the marine environment and their effects on marine mammals. In 1998 the Commission, in
cooperation with the National Marine Fisheries Service, the Environmental Protection Agency,
and the National Fish and Wildlife Foundation, convened a workshop to review available
information and identify critical research needs regarding the effects of contaminants on marine
mammals. Participants included scientists from seven countries with expertise in environmental
toxicology, environmental chemistry, immunotoxicology, and marine mammal population
dynamics, ecology, physiology, and disease. The workshop report, expected to be completed
in the spring of 1999, will be used by the Commission to identify and recommend actions that
responsible regulatory agencies should take to resolve the critical uncertainties about the effects
of contaminants on marine mammals as quickly and as economically as possible.

Effects of Noise — Many species of marine mammals use sound to communicate,
navigate, and locate prey. Sounds from both natural and human sources may interfere with these
vital functions. As noted in the Commission’s previous report, an informal interagency group
was established in 1997 to coordinate agency efforts to assess and determine how best to avoid
or mitigate the possible adverse effects of sounds from various sources on marine mammals and
other marine organisms. This section describes advice provided by the Commission and the
interagency coordinating group, and actions taken in 1998 by the U.S. Navy, the Minerals
Management Service, the National Marine Fisheries Service, and others to implement the marine
mammal component of the Acoustic Thermometry of Ocean Climate Program; identify and
determine how best to resolve uncertainties concerning the possible effects on marine mammals
and other marine organisms of the Navy’s plans for operational deployment of its low-frequency
active sonar and plans for shock testing the SEAWOLF submarine; ensure that high-output
acoustic harassment devices being used to try to keep pinnipeds away from aquaculture facilities
do not cause serious injury; determine how high-energy seismic surveys and other activities
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associated with offshore oil and gas exploration and development may affect marine mammals;
identify and seek expert advice on how best to resolve uncertainties concerning effects and to
structure guidelines to prevent the possible adverse effects of different types of anthropogenic
sound on marine mammals and other marine organisms; and assess the possible use of active
sonar to reduce right whale mortalities from ship strikes.

Outer Continental Shelf Oil and Gas Exploration and Development (Chapter VII)

Marine mammals may be affected adversely by oil spills, waste water discharges, and
noise from seismic profiling, drilling, and other activities associated with offshore oil and gas
exploration and development. Under the Outer Continental Shelf Lands Act, the Minerals
Management Service has lead responsibility for ensuring that such activities in U.S. waters
beyond the jurisdiction of coastal states do not adversely affect marine mammals and their
habitats. The U.S. Army Corps of Engineers has related responsibilities when development
projects require permits under section 404 of the Clean Water Act. As discussed in this chapter,
the Commission commented to the Corps in 1998 on a proposed project that required Clean
Water Act permits to construct an artificial island and a buried pipeline to enable recovery of
oil from the Northstar site in the southern Beaufort Sea. Also in 1998, a Commission
representative participated in a Minerals Management Service review of information concerning
marine mammals in the northern Gulf of Mexico and the effects on marine mammals of seismic
surveys and the use of explosives to remove drilling platforms, In partial response to the
review, the Service is planning to hold a workshop in June 1999 to assess and determine how
best to resolve related uncertainties.

Research and Studies Program (Chapter VIII)

The Marine Mammal Protection Act directs the Commission to conduct a continuing
review of marine mammal research supported by federal agencies to help identify and avoid
duplicative research. It also directs the Commission to facilitate or support such other activities
as it deems necessary to further the purposes of the Act. To meet these directives in 1998 the
Commission conducted its annual survey of federally funded marine mammal research. The
results are being summarized in a report to be completed early in 1999. The Commission also
organized or participated in numerous meetings and workshops bearing on the conservation of
marine mammals domestically (e.g., recovery programs for Hawaiian monk seals, Florida
manatees, and northern right whales) and internationally (e.g., programs for the conservation
of Arctic and Antarctic resources and the regulation of whaling). Studies undertaken as part of
the Commission’s research program during 1998 included preparations for the contaminants
workshop cited above and projects to identify and assess management needs related to the
dependence of Florida manatees on thermal power plant outfalls, human interactions with wild
bottlenose dolphins, the National Large Whale Conservation Fund, the introduction of diseases
to Antarctic wildlife, and the conservation of Arctic ecosystems.
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Funds available to the Commission to conduct its research remained at an unacceptably
low level in 1998. As a result, the Commission was unable to address many of the issues that
it considered important and appropriate for focused study.

Permits and Authorizations to Take Marine Mammals (Chapter IX)

The Marine Mammal Protection Act established a moratorium on the taking of marine
mammals. Taking is broadly defined to include harassing and capturing, as well as hunting and
killing animals. To allow certain activities that would or could involve such taking while
ensuring that they do not adversely affect marine mammals or marine mammal stocks, the Act
provides for the issnance of permits (e.g., for scientific research, public display, and enhancing
species recovery), letters of authorization (e.g., for activities related to offshore oil and gas
exploration and development and certain military activities), and general authorizations for
research involving only taking by harassment. Depending on the species involved, the Act
requires decisions on authorizing such activities to be made by the Secretary of Commerce or
the Secretary of the Interior in consultation with the Marine Mammal Commission. This chapter
discusses the process by which permits and letters of authorization are issued. During 1998 the
Commission reviewed and made recommendations on 27 permit applications and 43 requests to
modify existing permits.

The National Marine Fisheries Service is considering revising its regulations governing
permits for scientific research, public display, species enhancement, and educational and
commercial photography. A proposed rule may be published for public review in 1999. The
Fish and Wildlife Service has deferted plans to revise its marine mammal permit regulations
until the National Marine Fisheries Service does so.

To streamline the process for authorizing certain types of marine mammal research, the
Marine Mammal Protection Act was amended in 1994 to establish a general authorization for
research activities that have the potential to disturb, but not injure marine mammals (e.g., aerial
surveys and photoidentification studies). This provision appears to have expedited authorization
for many research activities not involving threatened or endangered species.

Section 101(a)(5)(A) of the Act directs the Secretaries of Commerce and the Interior to
develop regulations to authorize the take of marine mammals incidental to activities other than
commercial fishing if the take is unintentional, involves small numbers of marine mammals, has
a negligible impact on the affected stocks, and has no unmitigable adverse effects on the
availability of the species for taking by Alaska Natives. Such authorizations may be issued for
up to five years. To streamline this process, the Act was amended in 1994 to allow
authorization of such activities by the Secretaries without developing regulations if only taking
by harassment is involved. These authorizations may be issued for up to one year. In 1998 the
Commission reviewed and commented on regulations and requests for letters of authorization
for a variety of activities under these provisions. The activities included those related to
offshore oil and gas exploration and development (e.g., seismic surveys, drilling, platform

Xv



removal, and related activities), certain military activities (e.g., rocket launches near seal haul-
outs and ship shock testing), and various shoreline development projects.

Certain recreational activities not authorized under the Act that pose safety risks for both
people and wild marine mammals have become an increasing source of concern in recent years.
These include people feeding and swimming with wild dolphins, and approaching hauled-out
pinnipeds along the California coast. In 1998, the Commission contracted for studies to help
assess feeding and swimming interactions with dolphins and provided assistance and advice
concerning actions for managing interactions between people and elephant seals.

Marine Mammals in Captivity (Chapter X)

Marine mammals are maintained in captivity for purposes of public display, scientific
research, and enhancement of the survival of various species or stocks. The Animal and Plant
Health Inspection Service in the Department of Agriculture has regulatory responsibility for the
care and transportation of such animals under the Animal Welfare Act. In the early 1990s the
Commission recommended that the Service update its regulatory standards for the care of captive
marine mammals, which were last amended in 1984. Progress in revising the standards has been
slow, in part because negotiated rulemaking procedures were used to try to resolve contentious
issues. The Service has advised the Commission that it plans to issue proposed rules in two
parts during 1999 — one part will address provisions agreed to by the negotiated rulemaking
committee and the second will address provisions on which that committee did not reach
agreement.

Other long-standing issues concerning captive marine mammals have included (1) the
safety of dolphins and humans involved in programs that allow the public to swim with captive
dolphins, (2) ensuring that foreign facilities seeking to import marine mammals from the United
States meet standards comparable with those of U.S. facilities, and (3) whether it is appropriate
and safe to return long-term captive marine mammals back to the wild. In 1998 the Animal and
Plant Health Inspection Service issued regulations setting forth standards for swim-with-the-
dolphin programs. Commission recommendations that the Service require foreign facilities
seeking marine mammals from the United States to be inspected as part of the review process
have not been adopted.

Appendices
Appendix A lists recommendations made by the Marine Mammal Commission in 1998.
Appendix B lists Commission-sponsored reports published by the National Technical Information

Service and the Commission. Appendix C lists citations of other papers and reports resulting
from Commission-sponsored work that have been published elsewhere.
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Chapter I

INTRODUCTION

This is the 26th Annual Report of the Marine
Mammal Commission, covering the period 1 January
through 31 December 1998. It is being submitted to
Congress pursuant to section 204 of the Marine
Marnmal Protection Act of 1972.

Established under Title II of the Act, the Marine
Mammal Commission is an independent agency of the
Executive Branch. It is charged with maintaining an
overview of and making recommendations on domes-
tic and international actions and policies of all federal
agencies with respect to marine mammal protection
and conservation and with carrying out a research pro-
gram.

Personnel

The Commission consists of three part-time Com-
missioners nominated by the President and confirmed
by the Senate. The Marine Mammal Protection Act
requires that Commissioners be knowledgeable in
marine ecology and resource management. At the end
of 1998 the Commissioners were John E. Reynolds,
HI, Ph.D. (Chairman), Eckerd College, St. Peters-
burg, Florida; Paul K. Dayton, Ph.D., Scripps
Institution of Oceanography, La Jolla, California; and
Vera Alexander, Ph.D., University of Alaska, Fair-
banks.

The Commission’s full-time staff includes John R.
Twiss, Jr., Executive Director; Robert J. Hofman,
Ph.D., Scientific Program Director; David W. Laist,
Policy and Program Analyst; Michael L. Gosliner,
General Counsel; Robert H. Mattlin, Ph.D., Assistant
Scientific Program Director; Alison Kirk Long,
Permit Officer; Nancy L. Shaw, Administrative Offi-
cer; Jacqueline L. Murphy, Staff Assistant in charge
of publications; and Darel E. Jordan, Staff Assistant.

The Commission Chairman, with the concurrence
of other Commissioners, appoints persons to the nine-
member Committee of Scientific Advisors on Marine
Mammals. The Marine Mammal Protection Act
requires that committee members be scientists who are
knowledgeable in marine ecology and marine mammal
affairs. At the end of 1998 the committee members
were Lloyd F. Lowry (Chairman), Alaska Department
of Fish and Game, Fairbanks; Daryl J. Boness,
Ph.D., Smithsonian Institution, Washington, D.C.;
Robert L. Brownell, Jr., Ph.D., National Marine
Fisheries Service, La Jolla, California; Joseph R.
Geraci, V.M.D., Ph.D., National Aquarium in
Baltimore, Baltimore, Maryland; Steven K. Katona,
Ph.D., College of the Atlantic, Bar Harbor, Maine;
Bruce R. Mate, Ph.D., Oregon State University,
Newport; Barbara L. Taylor, Ph.D., National Marine
Fisheries Service, La Jolla, California; Jeanette A.
Thomas, Ph.D., Western Illinois University, Moline;
and Douglas Wartzok, Ph.D., University of Missouri,
St. Louis.

During 1998 Mr, Caleb Pungowiyi, Executive
Director of the Eskimo Walrus Commission, former
president of the Inuit Circumpolar Conference, and
resident of Nome and Kotzebue, Alaska, served as
Special Advisor to the Marine Mammal Commission
on Native Affairs.

Funding

Appropriations to the Marine Mammal Commis-
sion in the past five fiscal years have been: FY 1994,
$1,290,000; FY 1995, $1,384,000; FY 1996,
$1,190,000; FY 1997, $1,189,000; and FY 1998,
$1,185,000. The Commission’s appropriation for the
current fiscal year, FY 1999, is $1,240,000.






Chapter II

SPECIES OF SPECIAL CONCERN

Section 202 of the Marine Marmmal Protection Act
directs the Marine Mammal Commission, in consulta-
tion with its Commitiee of Scientific Advisors on
Marine Mammals, to make recommendations to the
Department of Commerce, the Department of the
Interior, and other agencies on actions needed to
conserve marine marmunals.

To meet this charge, the Commission devotes
special attention to individual species and populations
that are particularly vulnerable to various human
impacts. Such species may include marine mammals
listed as endangered or threatened under the Endan-
gered Species Act or depleted under the Marine
Mammal Protection Act (Table 1), as well as other
species or populations facing special conservation
challenges.

During 1998 special attention was directed to a
number of endangered, threatened, or depleted species
or populations. As discussed below, these include
northern right whales, bowhead whales, Hawaiian
monk seals, Steller sea lions, northern fur seals,
southern sea otters, and West Indian manatees. Other
species not so listed, but that received special attention
include eastern North Pacific gray whales, Gulf of
Maine harbor porpoises, bottlenose dolphins, beluga
whales, Pacific walruses, polar bears, and sea otters
in Alaska.

Northern Right Whale
(Eubalaena glacialis)

The northern right whale is the world’s most
endangered large whale. Its largest known popula-
tion, about 300 animals, occurs in the western North
Atlantic Ocean along the east coasts of the United
States and Canada. A second population of unknown

size occurs in the western North Pacific Ocean in the
Okhotsk Sea. Right whale sightings from that area
are too infrequent to develop a reliable abundance
estimate, but the Okhotsk Sea population could
number in the low hundreds of animals. Although
northern right whale populations also occurred histori-
cally in the eastern North Atlantic and eastern North
Pacific Oceans, recent sightings are so rare that it is
doubtful that viable populations remain in those areas.

All northern right whale populations were severely
depleted by commercial whaling and were commer-
cially extinct by the end of the nineteenth century.
Nevertheless, as whalers seeking other more abundant
species chanced upon right whales, they were taken
and by the 1930s surviving populations were reduced
to the brink of biological extinction. Action to protect
the species was first taken in 1935 when a ban on
hunting right whales was adopted by international
treaty. Despite the ban (since carried forward by the
International Whaling Commission under the 1946
International Convention for the Regulation of Whal-
ing), northern right whales continued to be killed.
Some were hunted by whalers whose national govern-
ments were slow to sign the treaty; others were taken
under provisions authorizing scientific research; and
still others were killed by illegal whaling until at least
the mid-1960s. Gradually, however, compliance with
the ban improved, and currently whaling is not
considered a direct threat to the species. However,
the remaining populations now are so small that other
human-related impacts, particularly collisions with
ships and entanglement in fishing gear, threaten their
TECOVETY.

The western North Atlantic population is the only
northern right whale population for which there is
sufficient information on distribution, demography,
and human interactions to develop protective mea-
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Table 1.

Marine mammal species and populations listed as endangered (E) or threatened (T) under

the Endangered Species Act and depleted (D) under the Marine Mammal Protection Act, as
of 31 December 1998

Common Name
Manatees and Dugongs

West Indian manatee

Amazonian manatee
West African manatee
Dugong

Otters

Marine otter
Southern sea otter

Seals and Seqa Lions

Hawaiian monk seal
Caribbean monk seal
Mediterranean monk seal
Guadalupe fur seal
Norithern fur seal
Western North Pacific
Steller sea lion
Eastern North Pacific
Steller sea lion
Saimaa seal

Scienfific Name
Trichechus manatus

Trichechus inunguis
Trichechus senegalensis
Dugong dugon

Lutra felina
Enhydra lutris nereis

Monachus schauinslandi
Monachus tropicalis
Monachus monachus
Arctocephalus townsendi
Callorhinus ursinus
Eumetopias jubatiis

Eumetopias jubatus

Phoca hispida saimensis

Whales, Porpoises, and Dolphins

1

Baiji

Indus river dolphin

Vaquita

Northeastern offshore
spotted dolphin

Eastern spinner dolphin

Mid-Atlantic coastal

bottlenose dolphin
Northern right whale
Southern right whale

Bowhead whale

Humpback whale

Blue whale

Finback or fin whale

Western North Pacific
gray whale

Sei whale

Sperm whale

Lipotes vexillifer
Platanista minor
Phocoena sinus
Stenella attenuata

Stenella longirostris
orientalis
Tursiops truncatus

Eubalaena glacialis
Eubalaena australis

Balaena mysticetus
Megaptera novaeangliae
Balaenoptera musculus
Balaenoptera physalus
Eschrichtius robustus

Balaenoptera borealis
Physeter macrocephalus

Status
E/D

E/D
T/D
E/D

E/D
T/D

E/D
E/D
E/D
T/D
D

E/D

T/D
E/D

E/D
E/D
E/D
D

D
D

E/D
E/D

E/D
E/D
E/D
E/D
E/D

E/D
E/D

Range

Caribbean Sea and North Atlantic from southeastern
United States to Brazil; and Greater Antilles Islands
Amazon River basin of South America

West Africa coasts and rivers; Senegal to Angola
Northern Indian Ocean from Madagascar to Indo-
nesia; Philippines; Australia; southern China; Palau

Western South America; Peru to southern Chile
Central California coast

Hawaiian Archipelago

Caribbean Sea and Bahamas (probably extinct)

Mediterranean Sea; northwest African coast

Baja California, Mexico, to southern California

North Pacific Rim from California to Japan

North Pacific Rim from Japan to Prince William
Sound, Alaska (east of 144°W longitude)

North Pacific Rim from Prince William Sound,
Alaska, to California (east of 144°W longitude)

Lake Saimaa, Finland

Changjiang (Yangtze) River, China
Indus River and tributaries, Pakistan
Northern Gulf of California, Mexico
Eastern tropical Pacific Ocean

Eastern tropical Pacific Ocean
Atlantic coastal waters from New York to Florida

North Atlantic, North Pacific Oceans; Bering Sea

South Atlantic, South Pacific, Indian, and Southern
QOceans

Arctic Ocean and adjacent seas

Oceanic, all oceans

Oceanic, all oceans

Oceanic, all oceans

Western North Pacific Ocean

Oceanic, all oceans
QOceanic, all oceans

From Fish and Wildlife Service Regulations at 50 C.F.R. §17.11 and National Marine Fisheries Service Regulations at 50 C.F.R. §216.15.
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sures. Even for this population, however, major
information gaps exist. The only areas known to be
used regularly in winter by more than a few whales
are Cape Cod Bay and the population’s only calving
grounds in coastal waters off the east coasts of Florida
and Georgia. The former area is used by at least a
few tens of animals, mostly adults, and the latter area
is used by females about to give birth or those with
new calves and by somne juveniles, which constitute
perhaps 10 to 20 percent of the total population. It is
not known where the remainder of the population can
be found in winter. During non-winter months, most
right whale sightings occur in coastal waters off New
England and southeastern Canada (i.e., New Bruns-
wick and Nova Scotia), where four principal feeding
areas have been identified: Cape Cod Bay and the
Great South Channel off Massachusetts, the Bay of
Fundy just north of the U.S.-Canada border, and the
Roseway Basin off southern Nova Scotia. At any one
time, the proportion of the population using these
areas may be small, and it is not clear whether or
where other non-winter feeding areas occur,

Over the past 20 years the number of calves born
annually has averaged fewer than 12 and has shown
no sign of increasing. Between 1993 and 1997 annual
calf counts were 6, 9, 7, 22, and 20, Preliminary
data suggest that only 6 calves were born in 1998, one
of which was found dead. Data for the past 10 years
also suggest that the calving interval for mature
females has increased from less than four years to
nearly six years, implying that reproduction rates are
declining. These data and trends raise grave doubts
about the survival of this population. Any increase in
mortality beyond natural levels, even the death of a
few additional animals, may be the difference between
recovery and decline toward a point where recovery
is impossible,

There are two principal causes of human-related
right whale death and injury in the western North
Atlantic: collisions with ships and entanglement in
commercial fishing gear. From 1970 through 1998,
43 dead right whales have been confirmed by direct
observation along the east coasts of the United States
and Canada. Of these, 13 were killed by ships, 2 by
entanglement in fishing gear, and 2 others were
entangied in fishing gear when struck and killed by
ships. Thus, at least 40 percent (17 of 43 carcasses)

of all confirmed deaths since 1970 are attributable to
human factors. As suggested in previous annual
reports, perhaps two-thirds of all right whale deaths
are never observed. If the proportion of deaths due to
human causes is the same for both observed and
unobserved deaths, human factors would be responsi-
ble for nearly doubling right whale mortality. Such
an increase could explain why the western North
Atlantic right whale population has shown little
evidence of recovery,

The National Marine Fisheries Service has lead
responsibility for the recovery of northern right
whales under the Marine Mamunal Protection Act and
the Endangered Species Act. At the recommendation
of the Marine Mammal Commission, the Service
developed a northern right whale recovery plan that
was adopted in 1991. The plan lists research and
management actions needed to promote the recovery
of right whale populations in U.S. waters. Because
right whale sightings in the eastern North Pacific are
50 sparse {about 30 sightings of one or two animals
each scattered between Alaska, California, and Hawaii
in the 20 years before plan development), it was
determined that research and management tasks for
the eastern North Pacific population were impractical.
The plan therefore focused available resources on
recovery of the western North Atlantic population.

One of the first steps taken by the National Marine
Fisheries Service to implement a recovery program
for the western North Atlantic population was to form
two regional implementation teams: one along the
southeastern U.S. coast and the other for the north-
eastern U.S. coastal waters. The southeastern team
was established in 1993 to help oversee protection of
right whales using the calving area off Florida and
Georgia, and the northeastern team, which also helps
coordinate recovery of humpback whales, was estab-
lished in 1994 to coordinate right whale protection in
feeding areas off New England. Each team includes
representatives of regional offices of federal agencies,
state agencies, relevant industry groups, environmen-
tal organizations, and research organizations involved
in funding or carrying out right whale recovery work.

Federal and state agencies participating on one or
both teams include the Army Corps of Engineers, the
Coast Guard, the Marine Mammal Commission, the
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National Marine Fisheries Service, the Navy, the
Florida Department of Environmental Protection, the
Georgia Department of Natural Resources, the Massa-
chusetts Division of Fisheries, and the Massachusetts
Port Authority. Non-governmental participants
include the Center for Coastal Studies, the New
England Aquarium, the Humane Society of the United
States, the International Fund for Animal Welfare, the
Massachusetts Environmental Trust, the University of
Georgia, and the University of Rhode Island. Offi-
cials from Canada’s Department of Fisheries and
Oceans also participate regularly to help ensure that
related programs in Canada are coordinated as effec-
tively as possible.

Between July 1995 and March 1996 eight dead
right whales were found, including five in the first
three months of 1996, on the species’ calving
grounds. This focused intense attention on the need
to strengthen recovery efforts. To help identify
priority needs, the Commission reviewed the right
whale recovery program during its annual meeting on
12-14 November 1996. Recovery efforts increased
substantially between 1996 and 1998 and, in view of
that progress and new information, the Commission
held another review of the right whale recovery
program during its 1998 annual meeting held in
Portland, Maine, on 10-12 November. Recent
developments and results of the Commission’s 1998
review are described below.

Right Whale Mortalities and Injuries in 1998

During 1998 two dead right whales were observed.
The first was a female calf found floating off St.
Simons Island, Georgia, on 10 January by a right
whale aerial survey team. Within a few hours the
Coast Guard had a vessel on site to tow the animal
ashore. Necropsy results indicate that the calf died of
natural causes during or shortly after birth. Without
the Coast Guard’s rapid response, it would not have
been possible to retrieve the animal and assess the
cause of death, and on 23 February 1998 the Commis-
sion wrote to the Coast Guard to commend its staff
for the prompt response. The second dead animal, an
adult male, washed ashore near the Virginia-North
Carolina border. Already badly decomposed when
found on 7 October 1998, it had several fractured
vertebrae, possibly caused by a ship collision, At the

end of 1998 laboratory tests to determine if the bone
fractures occurred before or after death had not been
completed and the cause of death was uncertain.

Two other right whales were entangled in fishing
gear in 1998. One, a seven-year-old male, became
entangled on three separate occasions. It had previ-
ously been seen entangled in August 1997 in the Bay
of Fundy with fishing gear wrapped around its tail
stock. At that time, the entanglement did not appear
serious and no attempt was made to disentangle it. In
July 1998, however, the animal was resighted in Cape
Cod Bay still entangled and with deep gashes cut into
its tail flukes by the attached rope. A disentanglement
team from the Center for Coastal Studies successfully
removed the ropes on 24 July, but the animal became
entangled two more times in Cape Cod Bay. On 12
September it was found entangled with rope and line
from a lobster pot in its mouth. The Center’s disen-
tanglement team removed the material. Two days
later, the animal was found immobilized by a string of
15 lobster pots and barely able to keep its head above
water (see Figure 1). The Center’s disentanglement
team again freed the animal.

The second entangled whale was seen by a re-
searcher in the Gulf of St, Lawrence, Canada, on 15
August. It was followed for several hours, during
which time it was able to free itself. In addition to
these entanglements, two right whales became trapped
simultaneously in a fishing weir in the Bay of Fundy,
Canada, on 13 July. Both were released unharmed by
fishermen.

In addition to the two entanglements, a one-year-
old animal was sighted in January 1998 off the
southeastern U.S. coast with half of its tail fluke
severed by a ship’s propeller. Although it is not
known when or where the animal was struck, it
previously had been seen with no injury in the Bay of
Fundy in September 1997. It was subsequently
resighted in Cape Cod Bay in February and March
1998 and again in August and September 1998 in the
Bay of Fundy. While it appeared to be in satisfactory
condition, the injury may compromise its swimming
ability and reduce its long-term chances for survival.

Information on right whale deaths and injuries indi-
cates that calves and juveniles are far more likely than
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Figure 1. Right whale found entangled in lobster fishing gear in Cape Cod Bay on 14 September 1998.
(Photograph courtesy of Center for Coastal Studies, Provincetown, Massachusetts)

adults to become entangled or to be struck by ships.
Preliminary results of a study sponsored by the
Commission in 1998 (see Chapter VIII) report evi-
dence of at least 50 serious injuries (including 17
confirmed deaths) caused by ship collisions or entan-
glement between 1970 and 1998. Of these, 27 (54
percent) were calves or juveniles, 6 (12 percent) were
adults, and 17 (34 percent) were of unknown age.
The results suggest that reducing ship collisions and
entanglements in areas frequented by juveniles and
females with calves merits special attention.

Collisions between Right Whales and Ships

Since 1970 nearly 90 percent (15 of 17) of all
human-related right whale deaths confirmed by direct
observation have been attributed to ship collisions.
Massive propeller slashes, severed tail stocks, and
crushed skulls indicate that large, rather than small,
vessels were responsible. The proportion of ship
strikes among total observed mortality (15 of 43

deaths) is much higher than that observed among
other stranded whales, suggesting that right whales
may be more vulnerable to ship strikes than other
large whales. This may be due to common right
whale behavior, such as logging (resting quietly at the
surface), skim feeding, nursing, and mating that occur
at the surface, and the species’ preference for coastal
waters where vessel traffic is greatest. When engaged
in such behavior, right whales often appear oblivious
to approaching ships. In addition, right whale calves
have limited diving ability and spend most of their
time at or near the surface.

Actions to reduce the likelihood of ship strikes
therefore have received particular attention. For
several reasons, this has proven to be a difficult
management challenge. First, given vessel traffic
through right whale habitat and the small number of
right whales, collisions with right whales are rare
from a mariner’s perspective. Second, such events
are unintentional. They appear to involve whales that
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either were not seen in front of a ship or were not
seen in time to avoid the collision. In this regard,
large vessels under way have a limited ability to
change course or speed within distances of a few
thousand yards. Third, it is often impossible to see
whales beyond a few hundred yards (e.g., in fog, at
night, or when whales are submerged).

To meet this challenge, efforts have been focused
on the following approaches: (1) modifying operating
procedures for government vessels that frequently
transit key right whale habitats; (2) establishing early
warning systems to advise vessel operators of the
location of whales on a real-time basis and on the
need for special caution; (3) preparing educational
materials for mariners on the need and ways to avoid
hitting right whales with ships; (4) developing manda-
tory ship reporting systems in key right whale habi-
tats; and (5) conducting research to better understand
and mitigate collision risks.

Vessel Operating Procedures — The U.S. Navy,
the Coast Guard, and the Army Corps of Engineers
routinely operate vessels in waters where right whales
occur. The Navy has several major installations,
including the Kings Bay Submarine Base and the
Mayport Naval Station, adjacent to the right whale
calving grounds off Florida and Georgia; the Coast
Guard carries out enforcement and search and rescue
missions throughout the right whale’s range along the
U.S. Atlantic coast; and the Corps of Engineers
oversees the operation of dredges in ship channels
extending into the right whale calving grounds. Each
of these agencies, in consultation with the National
Marine Fisheries Service, has developed vessel
operating directives to reduce the risk of hitting right
whales while continuing to meet their respective
missions. In so doing, these agencies have helped to
define new standards of prudent seamanship with
regard to operating large vessels in essential right
whale habitats.

The Corps of Engineers was the first agency to
establish special measures to protect right whales,
Some dredges transporting dredged spoil to offshore
disposal sites are capable of speeds approaching 15
knots. Since 1989 the Corps has required that dredg-
es operating in the right whale calving area during the
calving season (December through March) post a

lookout trained in detecting right whales. If a right
whale is seen, the dredge must slow to 5 knots. This
speed also is to be maintained when a right whale has
been reported within 15 miles (24 km) of a dredge’s
transit corridor during the previous 24 hours and
when transiting at night or during other periods of
limited visibility (e.g., fog).

Special operating directives to protect right whales
were issued for Navy and Coast Guard vessels in
1996, As with Corps dredges, the Navy has directed
that its vessels operating in the right whale calving
area during the calving season must post a lookout
trained in identifying right whales. If a right whale is
seen from the ship or reported within 5 miles (8 km)
of a ship’s position during the previous 12 hours, the
vessel is to slow to a speed below normal safe operat-
ing speeds (e.g., less than 15 knots) and, if necessary,
to slow to the minimum speed needed to control the
vessel’s course. To ensure that its vessel operators
are aware of recent right whale sighting reports, all
Navy ships entering the area’s designated right whale
critical habitat plus a buffer area 5 nautical miles
(nmi} wide around the critical habitat, must contact
the Navy’s Fleet Activities Control and Surveillance
Facility before doing so. The facility, which serves
as a clearinghouse for the regional right whale early
warning system (see below), relays whale sighting
locations as they are received and, based on these
sightings, may issue special whale protection recom-
mendations to Navy ships in the area,

In addition, the Navy has issued other directives
applicable to its ships during the calving season.
These include prohibiting north-south transits of the
calving area to minimize travel distance through areas
where right whales are most abundant; avoiding vessel
approaches closer than 500 yards (457 m) to right
whales; to the extent possible, limiting night transits
through the calving area; moving gunnery and bomb-
ing ranges farther offshore and away from the desig-
nated critical habitat and the associated buffer area;
requiring that gunnery and bombing exercises use
inert ordnance; and limiting vessel exercises within
the critical habitat and the buffer area to those that can
be conducted at very slow speed.

To reduce the chances that its vessels might hit a
right whale, the Coast Guard has directed its cutters
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and boats to use extreme caution when transiting right
whale critical habitat, migratory routes, or high-use
areas. Unless engaged in disentangling a whale, the
Coast Guard also directed its vessels to avoid ap-
proaches closer than 500 yards (457 m) to rights
whales and 100 yards (91 m) to all other whales. In
non-emergency situations, Coast Guard vessels are to
reduce speed as appropriate in these areas and to
consider additional speed reductions when a whale is
sighted from the vessel or known to be within five
nautical miles of a ship’s position.

To date, other than promulgating a rule prohibiting
approaches closer than 500 yards to right whales, little
has been done to encourage similar operating proce-
dures by commercial vessels. Therefore, on 12
December 1996 the Commission wrote to the National
Marine Fisheries Service recommending that it under-
take a project to work with major shipping companies
operating in ports adjacent to key right whale habitats.
In part, it recommended that the Service develop
cooperative agreements with key shipping companies
to identify and implement voluntary measures to
reduce the risk of hitting right whales by doing such
things as posting lookouts to watch for right whales
and providing extra time so that vessels can use
slower speeds when transiting areas in which right
whales are most likely to occur. To provide extra
transit time, the Commission suggested exploring
options to adjust travel schedules or slightly increase
speed on voyage legs through waters where right
whales are not likely to occur. The recommendation
was endorsed by both implementation teams and the
Commission offered to provide partial funding for the
project. The Service attempted to obtain partial
funding from the Canada Department of Fisheries and
Oceans to include ports in Canada, but the Depart-
ment was unable to do so and the Service deferred the
project late in 1998. At the end of 1998, it was the
Commission’s understanding that the Service would
provide support for the effort in 1999.

Early Warning Systems -- In ocean areas where
right whales and ships are most likely to interact,
cooperating agencies and research groups have orga-
nized early warning systems to alert transiting ships of
the presence of right whales and the need for special
precautions, Two such systems have been established
along the U.S. Atlantic coast: one for the popula-

tion’s calving grounds off Florida and Georgia and the
other for right whale feeding areas off Massachusetts.
Both systems rely on reports of whale locations from
aerial survey teams and opportunistic vessel-based
observations. The sighting locations are relayed to
area ships as quickly as possible through a regional
sightings clearinghouse,

The southeastern early warning system, begun in
1994, is a cooperative, multi-agency effort that has
been strengthened steadily over the past four years.
Its core is an aerial survey program conducted under
contract with the New England Aquarium and jointly
funded by the Army Corps of Engineers, the Coast
Guard, and the Navy. The surveys are flown daily
(weather permitting) over a core area in the northern
half of the calving grounds from 1 December to 1
April. They follow 22 tracklines spaced 3 nmi apart
and extending perpendicular to about 17 nmi offshore
from about St. Augustine, Florida, to 10 miles north
of Brunswick, Georgia. Supplemental surveys funded
by the National Marine Fisheries Service are flown
one or more times a week north, south, and seaward
of the core area by the Georgia Department of Natural
Resources and the Florida Department of Environ-
mental Protection. In addition, the Navy has support-
ed surveys of offshore waters.

As noted above, the Navy’s Fleet Activities Con-
trol and Surveillance Facility serves as the regional
clearinghouse for all sightings by survey teams as well
as by other sources, such as vessel operators and the
public. It immediately relays confirmed sighting
locations to the Coast Guard, port pilots, and Corps
of Engineers dredges, as well as to Navy vessels.
The Coast Guard, in turn, broadcasts sighting loca-
tions to commercial vessels via a radio teletype
communication system (NAVTEX) and voice radio
(Broadcast Notice to Mariners). Through close coordi-
nation, the time between most initial sightings and the
broadcast of advisories to ships has been reduced to
about 5 to 15 minutes. The role of the Navy’s Fleet
Activities Control and Surveillance Facility in dissemi-
nating sighting reports has been particularly important
in improving the efficiency of the regional early
warning system. The voluntary acceptance of this
task and the diligent work by its involved staff have
made the Facility a much appreciated and indispens-
able component of the regional effort to protect right
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whales. In recognition of these efforts, the Commis-
sion wrote to the Navy on 26 May 1997 commending
the Facility’s staff members responsible for establish-
ing and operating the regional right whale sightings
clearinghouse.

During the winter of 1997-1998, the core survey
program completed surveys on 69 percent of the days,
about 48 percent of which were conducted in good
survey conditions {i.e., Beaufort sea state 3 or less).
Fewer whales were sighted compared with previous
years. There were 44 sightings of 26 individual
whales plus five mother-calf pairs.

The northeastern early warning system, begun in
1996, focuses on right whale feeding areas in Cape
Cod Bay in late winter and spring and the Great South
Channel in spring. It too is a cooperative multi-
agency effort. Funding has been provided by the
National Marine Fisheries Service, the Coast Guard,
the Massachusetts Department of Wildlife and Envi-
ronmental Law Enforcement, and the Massachusetts
Environmental Trust. Most of the survey effort in
Cape Cod Bay has been made by researchers with the
Center for Coastal Studies and the National Marine
Fisheries Service; most survey effort in the Great
South Channel has been that of Service researchers.
Sightings from survey teams as well as other reliable
sources (e.g., whale-waiching boats and Coast Guard
vessels and aircraft) are reported to a central clearing-
house maintained by the National Marine Fisheries
Service. These reports are then relayed to Coast
Guard communications operators, the Army Corps of
Engineers Cape Cod Canal vessel traffic control
system, and National Oceanic and Atmospheric
Administration (NOAA) weather radio for broadcast
to vessel operators.

The northeastern program differs from the south-
eastern program in several ways. The northeastern
survey area is substantially larger (350 track miles in
Cape Cod Bay and 4,300 track miles in the Great
South Channel), it includes waters much farther
offshore, and sighting conditions are often worse,
For these and other reasons, surveys are usually flown
no more than twice a week. The surveys also pro-
duce more sightings. To manage the number of
broadcast alerts, to account for whale movements after
a sighting is made, and to avoid direct approaches by
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curious vessel operators, the whale advisories broad-
cast in the northeast have cited the coordinates of a
rectangle whose size varies depending on the number
and density of concurrent whale sightings. Late in
1998 this was changed to describe a circle around a
single point with the radius length varying depending
on the number and distribution of concurrent sight-
ings. In the first six months of 1998, more than 100
sighting reports of one or more right whales were
made by the survey teams, Also, because right whale
sightings occur year-round in the area, opportunistic
sighting reports are tracked and broadcast throughout
the year.

QObserver teams in the northeastern early warning
system also surveyed other areas to confirm opportu-
nistic sighting reports. This effort verified reports of
a large concentration of right whales (at least 26
animals) in April in the ship channel off Narragansett
Bay, Rhode Island. The observations may have been
a unique occurrence or, alternatively, they may reflect
a spring feeding area whose importance has not
previously been recognized.

Education and Awareness Materials — Initial
efforts to inform mariners of right whale protection
needs were made by the recovery plan implementation
teams discussed above. Among other things, they
developed flyers, brochures, and videos, and held
meetings with shipping agents and port officials.
Over the past two years the International Fund for
Animal Welfare, in consultation with the Commission,
the Service, regional implementation teams, and
representatives of the maritime community, expanded
these education and outreach efforts by developing
material on right whales to be added to regional
navigation charts and United States Coast Pilots
published by the National Ocean Service. The charts
and Coast Pilots are basic references designed to
inform mariners of environmental conditions, naviga-
tion features, and general knowledge required to
navigate safely within the geographic area covered.

The additions to nautical charts cite relevant
regulations prohibiting approaches to right whales
closer than 500 yards and mark the boundaries of
designated critical habitats. Additions to the regional
Coast Pilots provide information on the status of right
whales, how to identify them, and where they are
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likely to occur. They also provide excerpts from
relevant regulations and advice on how to avoid
hitting whales, Among other points, they note that
vessel operators should not assume that whales will
avoid ships, but should keep a sharp watch for right
whales, listen for whale advisory broadcasts, remain
at least 500 yards from right whales, and be aware
that reduced speeds will likely reduce the chance of
hitting right whales as well as other whales.

The Commission helped draft the new material,
and on 30 September 1998 the National Marine
Fisheries Service wrote to the Commission advising
that the National Ocean Service had published new
editions of Coast Pilots I and 2 for the northeastern
U.S. coast in May 1998 and that new editions of
Coast Pilots 3 and 4 for the mid-Atlantic and south-
eastern coast would be published in 1999, They also
noted that 27 nautical charts would need to be
changed and that, as they are reissued over the next
several years, references to right whale rules and the
boundaries of critical habitats would be shown on
each chart.

In addition, the International Fund for Animal
Welfare has developed a brochure, placard, and short
film for distribution to mariners. The brochure and
placard, initially intended for use in-New England,
were completed in 1997 and include information
similar to that being added to the charts and Coast
Pilots. They were subsequently modified to apply to
both New England and the southeastern U.S. coast,
and in 1998 the National Marine Fisheries Service,
the Coast Guard, and the Massachusetts Port Authori-
ty jointly provided funds for printing and distribution.
Also in 1998 the International Fund for Animal
Welfare began development of a short film on right
whale protection needs intended for distribution to
operators of large vessels calling at east coast ports.
The film, jointly funded by the agencies cited above
plus the Navy, Canada’s Department of Fisheries and
Oceans, the Massachusetts Environmental Trust, and
the Gulif of Maine Council, is expected to be distribut-
ed in 1999. Also in 1999 the Coast Guard expects to
revise its examination for maritime licenses, which are
required for professional mariners, to include ques-
tions on right whale protection needs.
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Mandatory Ship Reporting System — As noted
above, the Navy has directed that its vessels transiting
the right whale calving grounds contact its Fieet
Activities Control and Surveillance Facility before
entering the area to obtain recent whale sighting
reports and related recommendations. The measure
helps ensure that its vessel operators are reminded of
the need for special vigilance and caution regarding
right whales. The Navy also restricts north-south
travel through the calving grounds to the extent
possible to minimize travel distances through areas
where right whales are most likely to occur. Similar
measures have not been established for commercial
ships operating in the same area, although the need to
do so has been recognized.

Inthis regard, the International Maritime Organiza-
tion (IMO), a specialized agency of the United Na-
tions, provides a forum for countries to address
management needs related to international shipping.
The U.S. Coast Guard has lead responsibility for
representing the United States at IMO meetings. As
discussed below, in December 1998 the IMO unani-
mously approved a mandatory ship reporting system
to provide mariners with information to help reduce
the risk of hitting right whales.

Given the relevance of IMO responsibilities for
international shipping, the Marine Mammal Commis-
sion determined that the IMO should be advised of the
conservation issues involving collisions between ships
and right whales and the possible need for action.
Therefore, the Commission, in consultation with the
National Oceanic and Atmospheric Administration,
drafted an information paper for subrnission to the
IMO. The draft paper described the effects of ship
traffic on right whales, the steps being taken by the
United States to address the problem, and the possible
need to apply IMO measures, such as those for ship
routing and mandatory ship reporting, to help mitigate
vessel-related impacts on right whales., The draft
paper was transmitted jointly to the Coast Guard by
the two agencies and, after further revision, it was
submitted for consideration at the 40th session of the
IMO’s Marine Environment Protection Committee on
18-25 September 1997.

To ensure that vessel operators are aware of right
whale protection needs, related advice in Coast Pilots,
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and broadcasts of right whale sightings, the National
Oceanic and Atmospheric Administration determined
that immediate steps should be taken to develop a
mandatory ship reporting system for the right whale
calving grounds off the southeastern U.S. coast and
key feeding areas off Massachusetts. Therefore, in
1997 the Service began developing a proposal and
action paper to the IMO for a mandatory ship report-
ing system covering the key shipping corridors in both
areas. Its efforts were undertaken in consultation with
the Commission, the Coast Guard, and the regional
implementation teams, and with technical assistance
from the International Fund for Animal Welfare.

The system proposed by the Service would require
all commercial ships greater than 300 gross tons to
contact a shore station for information on right whales
as the vessel enters defined areas around the calving
grounds off Florida and Georgia and feeding areas off
Massachusetts.,  These areas encompass critical
habitats and adjacent waters where right whales are
likely to occur and also include major shipping lanes.
Because about 90 percent of all commercial vessels
greater than 300 gross fons carry equipment for
INMARSAT communications — a satellite communi-
cations system that transmits telex messages to ships
around the world — it was decided to develop an
automated reporting system using the INMARSAT
communications systemn.

The system would work as follows. When enter-
ing either of the two designated areas, the ship would
be required to contact a shore station via INMARSAT
and provide its call sign, position, course, speed, and
destination. This information will be used to help
evaluate ship strike risks. Upon contact, the shore
station would automatically send a response noting the
importance of the area for right whales, the need for
special caution to avoid hitting right whales, the
availability of related advice in Coast Pilots, current
information on right whale sighting locations, and the
need to monitor NAVTEX and other broadcasts for
any new right whale advisories. The few large
vessels without INMARSAT communication equip-
ment would be required to report via voice radio to
receive the same message.

To date, fewer than 10 ship reporting systems have
been approved by the IMO worldwide. In each case
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the purpose has been to enhance navigational safety or
to increase protection of the marine environment from
pollution. Using the measure to protect an individual
endangered species was therefore a novel application
that raised concern that other countries might propose
similar systems to protect less endangered species and
thereby cause a proliferation of ship reporting systems
that would infringe on navigational freedom. The
National Security Council and the Council on Envi-
ronmental Quality examined this possibility closely.
To address this concern, the National Oceanic and
Atmospheric Administration’s proposal was revised to
explain the particularly unusual and urgent needs that
prompted its action. In doing so, it set forth the high
standards considered necessary to proceed with a
mandatory ship reporting system to protect the highly
endangered northern right whale. With this clarifica-
tion, and strong support from the National Oceanic
and Atmospheric Administration, the Marine Mammal
Commission, and certain other agencies, President
Clinton on 23 April 1998 instructed U.S. representa-
tives to the IMO to seek approval of the proposed
mandatory ship reporting system.

IMO approval of ship reporting systems is a two-
step process. Proposals first must be approved by the
IMO Subcommittee on Safety of Navigation and then
by the Maritime Safety Committee. As directed by
the President, the Coast Guard submitted an action
paper drafted by the National Oceanic and Atmospher-
ic Administration, in consultation with other agencies,
including the Marine Mammal Commission, for the
44th session of the Subcommittee on Safety of Navi-
gation held on 20-24 July 1998. An information
paper based on the initial draft prepared by the
Marine Mammal Commission for the 1997 meeting of
the Marine Environment Protection Committee also
was submitted to provide background. Delegations of
some countries expressed concern about the possible
proliferation of reporting systems to protect individual
species. However, the U.S. delegation, led by the
Coast Guard and including a representative of the
National Oceanic and Atmospheric Administration,
succeeded in securing the approval. A discussion of
the unusual circumstances necessitating use of the
measure to protect northern right whales was included
in the subcommittee’s report and the proposal was
referred to the 70th session of the Maritime Safety
Committee scheduled for 7-11 December 1998.
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On 3 December 1998 the Marine Mammal Com-
mission wrote to commend the Coast Guard for its
efforts to secure approval of the proposal by the IMO
subcomnmittee and to recommend that it place a high
priority on obtaining approval by the Maritime Safety
Committee. Coast Guard and National Oceanic and
Atmospheric Administration officials attending the
meeting did so and, on 7 December 1998, the com-
mittee adopted the proposal umanimously. The
committee’s meeting report called for implementing
the reporting system by 1 July 1999 and conducting a
review of its effectiveness within three to five years.
Recognizing concerns about the possible proliferation
of ship reporting systems to protect individual species,
the report expressed the committee’s view that such
systems may be warranted to protect individual
species when there is clear evidence of direct physical
impacts from ships on that species, the impacts
constitute the species’ greatest known threat, the
species is in imminent danger of extinction, and the
affected area is essential habitat through which major
shipping routes pass.

To clarify domestic authority for the mandatory
ship reporting system, the U.S. Congress also amend-
ed section 11 of the Ports and Waterways Safety Act.
The amendment, included in the Coast Guard Authori-
zation Act of 1998 passed in December, provides the
Coast Guard with explicit authority to implement and
enforce the mandatory ship reporting system in
cooperation with the IMO.

At the end of 1998 the National Oceanic and
Atmospheric Administration and the Coast Guard
were developing arrangements to implement the ship
reporting system by 1 July 1999.

Ship Collision-Related Research — Early in 1998
the Marine Mammal Commission learned that a high-
speed catamaran had been purchased to replace a
conventional ferry that ran between Bar Harbor,
Maine, and Yarmouth, Nova Scotia. The new ferry,
scheduled to begin operating in June 1998, was to run
at speeds of up to 42 knots (48 miles per hour) across
the Gulf of Maine through waters used by right
whales to reach preferred feeding and nursery areas in
the Bay of Fundy. Some right whales also occasional-
ly feed in waters along the ferry route. Given the
vessel’s speed and its operation during periods of poor
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visibility (e.g., in fog or at night), concern was raised
in both the United States and Canada that it would not
always be possible to aveid whales. Concern also was
raised about the vessel’s engine noise and its effect on
whale distribution and movements.

Neither U.S. nor Canadian vessel certification
requirements involve an assessment of environmental
impacts associated with routine vessel operation.
However, given plans for the new ferry and similar
plans to introduce other high-speed vessels off New
England, the National Marine Fisheries Service, the
Northeast Implementation Team, the Stellwagen Bank
National Marine Sanctuary, and the New England
Aquarium jointly convened a workshop on 11 May
1998 to review plans for new high-speed vessels, their
possible effects on whales, and related research needs,
In response to concerns about possible effects on
whales, the Canadian company operating the Bar
Harbor-Yarmouth ferry voluntarily contracted for
research and monitoring studies to help assess the risk
of interactions between whales and the new ferry.
The studies included placing a trained whale observer
aboard the vessel to assess the crew’s ability to detect
and avoid whales, and a study to assess noise levels
produced by the ferry.

On 6 July 1998 the Commission commented to the
ferry operator’s contractor on its research efforts.
The letter commended the constructive efforts being
taken by the ferry operator and the contractor to
examine the issue and suggested that they consult with
the National Marine Fisheries Service and other
agencies to design and carry out certain complementa-
ry studies to improve the ability to evaluate the
research results. The letter also suggested establishing
a protocol of steps to be followed in the event a whale
is known or thought to have been struck (e.g., report-
ing the accident to officials and making efforts to
verify the species and condition of the animal). The
letter also expressed serious doubt that the ferry
operator would be able to detect and avoid any right
whales when traveling at the high speeds at which the
ferry would operate, particularly given the frequency
of dense fog and severe weather along the route.

The Commission also wrote to the National Marine
Fisheries Service on 10 July sending a copy of its
comments to the contractor and offering rtelated
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recommendations. In its letter to the Service, the
Comrnission recommended that it consult with the
vessel operator to develop a protocol on steps to be
taken if a whale is struck. The Commission also
noted that the potential for hitting whales was not
unique to the new ferry, and that if the risk is related
to vessel speed, which seems likely, then the potential
for hitting whales could increase as the number of
high-speed vessels increases., The Commission
therefore concluded that there was an urgent need to
assess factors related to the likelihood of whales being
hit by high-speed as well as conventional vessels.

In this regard, the Commission noted that whales
could be vulnerable to ship strikes for one of three
reasons: (1) they are unable to detect approaching
ships when they are at the surface in front of an ap-
proaching vessel; (2) they are able to detect ships but
fail to recognize the danger and take no action to
avoid them; or (3) they are able to detect ships and
recognize the danger, but they cannot react in time to
avoid being hit. These alternative hypotheses would
be a useful point from which to begin investigating
factors related to ship strikes, and the Commission
recommended that the Service consult with the ferry
operator and its contractor, as well as the Coast Guard
and the Navy, to design and cooperatively fund
studies to determine sound levels likely to reach
whales in front of various classes of commercial and
military ships, and the responses of different whale
species to those sounds,

The National Marine Fisheries Service replied by
letter of 3 October 1998 noting that it was working
with the ferry operator’s contractor to evaluate the
ability of onboard observers to detect whales, to
examine data on the occurrence of whales along the
ferry’s route, and to develop a protocol for reporting
and searching for whales that may be hit by the ferry.
The Service also noted that, within funding con-
straints, it would consider support for the recommend-
ed studies to examine noise levels and whale behavior
in front of different types of ships.

Another fundamental research need is to improve
the detection of right whales in order to warn ships of
their presence. As noted above, early warning
systems established for this purpose currently rely on
aerial observers. Given the length of time whales are
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submerged, aerial observers can detect only about 50
percent of the whales present along a survey track,
even under the best of conditions. The frequency of
poor sighting conditions, the size of areas where right
whales may occur, and bad weather further restrict
detection by aerial surveys. Recognizing these limits
and the importance of finding a better means to detect
whales, the Navy took the initiative to examine the
use of fixed and towed hydrophone arrays to detect
whales by triangulating the position of vocalizing
whales. Although the results of research conducted in
1996 in the calving grounds demonstrated an ability to
locate some animals, whales did not vocalize frequent-
ly enough for the approach to be useful.

On 10 July 1997 the Commission wrote to com-
mend the Navy for its past efforts and initiative.
Because of the limited success of passive acoustic
technology, the Commission asked the Navy to
consider support for studies to assess the use of active
sonar to detect whales. In this regard, the Commis-
sion suggested studying the feasibility of placing
active sonar units along a ship channel to detect the
presence of whales, The Navy expressed a willing-
ness to consider this request and, to help determine
the merits and scope of such research, the Commis-
sion wrote to the Navy on 12 November 1997 sug-
gesting that a workshop be held to define what, if
any, research might be warranted. The Navy sought
further advice on organizing such a workshop from an
interagency coordinating committee on ocean noise
that includes representatives from the Navy, the
National Marine Fisheries Service, the Commission,
the Minerals Management Service, and the U.S.
Geological Survey. A workshop, scheduled for early
October 1998, had to be canceled for procedural
reasons and, as of the end of 1998, it was the Com-
mission’s understanding that the Navy planned to
schedule a new meeting early in 1999.

As a related matter, scientists with the National
Marine Fisheries Service’s Northeast Fisheries Science
Center participated in a study in 1998 that demonstrat-
ed an ability to detect whales with active sonar.

Entanglement of Right Whales in Fishing Gear

The second principal source of human-related right
whale mortality and injury is entanglement in com-
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mercial fishing gear. Although only two of 43 con-
firmed deaths since 1970 have been attributed solely
to entanglement and only two other entangled whales
were struck and killed by a ship, the low number of
confirmed entanglement deaths is believed to under-
represent the threat that commercial fishing gear poses
to right whales in the western North Atlantic Ocean,
An analysis of scars seen on photographs of individual
right whales indicates that more than 60 percent of the
population has been entangled at some time in fishing
gear. In addition, eight whales were last seen with
potentially fatal entanglements or related injuries and
may have died, and 14 other whales have been
photographed with serious, although non-fatal, injuries
caused by entanglements. Based on gear removed
from entangled animals, most interactions appear to
involve gillnets and lines associated with lobster traps.

To address entanglement threats, the National
Marine Fisheries Service formed the Atlantic Large
Whale Take Reduction Team on 6 August 1996.
Established pursuant to the 1994 amendments to the
Marine Mammal Protection Act, the team was
charged with developing and subsequently reviewing
the effectiveness of take reduction plans to reduce
incidental take levels for right whales, as well as
humpback, fin, and minke whales along the U.S. east
coast. Measures set forth in the plan are required to
reduce incidental take Ievels below a potential biologi-
cal removal level calculated separately for each
affected whale population. The team includes repre-
sentatives of involved fisheries, environmental groups,
state and federal agencies (including the Marine
Mammal Commission), and the academic community.
The fisheries of concern to the team are the east coast
lobster fishery, the New England sink gillnet fishery,
the mid-Atlantic coastal gillnet fishery, and the
southeastern U.S. shark gillnet fishery.

The potential biological removal level is calculated
using a formula intended to estimate the maximum
number of animals that can be removed from a stock
(not including natural mortality) and still ensure that
it remains at or increases toward its optimum sustain-
able population level. For right whales in the western
North Atlantic Ocean, the Service has calculated this
number to be 0.4 whales per year. Given the critical
status of the right whale population and the fact that
it is the only large whale population along the east
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coast whose entanglement rate exceeds the calculated
potential biological removal level, the team devoted
virtually all of its attention to right whales.

To reduce the incidental take of right whales to less
than one whale per year, the team considered mea-
sures in three areas: (1) fishing restrictions in key
habitats where right whales and gear are most likely
to occur; (2) the identification and use of fishing gear
designs thought to be less likely to entangle whales
(e.g., gear with breakaway links or light line from
which whales might break free); and (3) efforts to
detect entangled whales and remove the attached gear.
Although the team was required to develop a plan
within six months that ail members could support, it
was unable to agree on a set of measures to meet the
required objective. The most contentious issues
involved the extent of seasonal time-area fishing
closures and requirements for gear thought to be less
likely to entangle whales. Therefore, on 3 February
1997 the team submitted a report to the National
Marine Fisheries Service identifying those areas of
agreement and of disagreement.

After considering the team’s report, the Service
developed a proposed take reduction plan incorporat-
ing measures in each of the three areas considered by
the team. The proposed plan, published in the Feder-
al Register on 7 April 1997, included gear design
requirements that would have required most New
England lobster fishermen to purchase new line or
buoy systems intended to reduce entanglement risks.
The measures, however, elicited strong opposition
from affected fishermen because of the cost and the
questionable likelihood that whales would encounter
fishing gear in all areas. In the Marine Mammal
Commission’s 5 June 1997 comments on the proposed
plan, it noted that gear design requirements were
largely untested and based on questionable assump-
tions. It therefore recommended that most gear
design restrictions be deferred pending further re-
search. To achieve some of the risk reduction that
had been anticipated from the gear design require-
ments, it recommended strengthening time-area fishing
closures within right whale critical habitats.

On 22 July 1997 the Service published an interim
final take reduction plan that eliminated most of the
proposed gear design requirements pending further
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studies. It also called for increased efforts to detect
and disentangle whales. It did not strengthen the
time-area fishing closures for designated critical
habitats beyond those in its April proposal. A more
detailed description of these developments is included
in the Commission’s annual report for 1997. At the
end of 1998, the Service was preparing a final rule to
implement its take reduction plan and a meeting of the
Atlantic Large Whale Take Reduction Team was
scheduled to review recent Service actions. Some of
the actions taken in 1998 are briefly described below.

Research on Fishing Gear Designs - To identify
and develop fishing gear less likely to entangle
whales, the Service formed a gear advisory group in
1997. Based on its recommendations the Service
provided approximately $130,000 for a series of
studies in 1998. Most studies were directed toward
designing gilinets and lobster gear from which whales
might break free and thereby avoid injuries and deaths
associated with lengthy periods of entanglement.
They included studies to identify the components of
fishing gear most likely to entangle whales, the parts
of a whale’s anatomy most likely to become entangled
and how this occurs, the profiles of line and other
gear components in the water, the breaking strength of
various gear components currently in use, the mini-
mum breaking strength necessary for those compo-
nents to function effectively in different fishing
situations, the forces that whales of different sizes
might exert against those gear components if they
became entangled, and possible designs and applica-
tions for weak links that would allow gear to function
properly while also increasing the ability of whales to
escape unentangled. Other approaches being consid-
ered include the use of degradable line and designs for
remote acoustical release buoy systems that would
keep gear marking buoys at the bottom until the gear
is ready to be retrieved.

As of the end of 1998 some promising approaches
had been identified for further field testing.

Disentanglement Efforts — Using techniques
developed in Canada to disentangle humpback whales,
a team of scientists with the Center for Coastal
Studies in Provincetown, Massachusetts, began
attempts to disentangle right whales early in the
1990s. To date the team has disentangled four right
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whales, one of which, as noted above, was disentan-
gled three times during 1998 (see Figure 2). To
expand such capabilities to areas other than southern
New England, the Service’s take reduction plan called
for purchasing additional disentanglement equipment,
training other entanglement response teams, and
holding a series of outreach workshops for fishermen.

For these purposes, the Service provided approxi-
mately $145,000 in 1998. The outreach workshops
conducted in 1998 were held principally in Maine.
They sought commitments from fishermen to promptly
report observations of entangled whales and, if
possible, to remain with the animals until a disentan-
glement team arrived. The workshops were well
attended, and plans are being made to hold additional
workshops in other east coast states. Disentanglement
equipment is being purchased for placement at strate-
gic locations and arrangements have been made with
the Coast Guard to transport disentanglement teams at
a moment’s notice to rescue any right whale reported
as entangled.

Time-Area Fishery Management Measures — As
noted above, the Service’s interim final take reduction
plan includes time-area fishing restrictions for each of
the three critical habitats designated for right whales
along the U.S. east coast., These areas include Cape
Cod Bay and the Great South Channel off Massachu-
setts and the calving grounds off Florida and Georgia.

Regulations for the Cape Cod Bay critical habitat
close the entire area to gillnet fishing from 1 January
through 31 May. This period includes the peak
period of right whale occurrence in the bay. Lobster
fishing during this period is permitted subject to
certain gear design requirements, such as stringing at
least four traps to each buoy and using a weak link
between the buoy and buoy line that would detach
when pulled with a force of 1,100 pounds or greater.

For the Great South Channel, the entire critical
habitat is closed to lobster fishing from 1 April to 30
June, which is the peak period of right whale occur-
rence in that area. Gillnet fishing also is prohibited
during this period in most of the critical habitat;
however, the principal gillnet fishing area within the
critical habitat — an area along its western boundary
— is open to fishing provided that gillnets meet
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Figure 2. Unidentified fishing gear being removed from a right whale found entangled in Cape Cod Bay
on 14 July 1998. (Photograph courtesy of Center for Coastal Studies, Provincetown, Massachusetts)

certain gear design requirements. For the calving
area off Florida and Georgia, fishing with drift
gillnets is prohibited from 1 November through 31
March. This is the only time right whales are present
in those waters,

In most cases, the fishing closures apply during
times when almost no fishing traditionally occurs.
For example, in Cape Cod Bay the January-May
gillnet fishing closure applies to a period when
virtually no gillnet fishing takes place. Similarly,
closure of the lobster fishery in the Great South
Channel coincides with a period when no lobster
fishing has occurred in that area. Conversely, when
low levels of fishing effort in critical habitats have
coincided with periods of peak whale occurrence, the
regulations typically allow fishing to continue or
increase subject to certain gear requirements that
incorporate design features already in common use.
Thus, with the possible exception of the calving area,
it seems doubtful that the plan’s time-area manage-
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ment measures will substantially alter existing fishing
gear or fishing practices in ways that would reduce
entanglement risks to right whales.

Establishing a National Whale
Conservation Fund

In November 1996 the Marine Mamimal Commis-
sion reviewed both the northern right whale and
manatee recovery programs. The manatee recovery
program, long considered one the best marine mam-
mal conservation programs in the United States, has
been a success because it can carry out a broad range
of research and management activities thanks to strong
financial support provided by -the State of Florida
through a dedicated Manatee Trust Fund. The trust
fund, established by the state legislature in the late
1980s and supported largely by a share of state boat
registration fees, the sale of state manatee license
plates and stickers, and voluntary donations, has
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contributed more than $2 million per year to manatee
recovery work. This is in addition to federally
appropriated money. In comparing the manatee and
right whale recovery programs, it became apparent
that chronic underfunding was severely hampering
right whale recovery work and that new sources of
support were needed.

On 12 December 1996 the Commission recom-
mended to the National Marine Fisheries Service that
it try to establish a conservation fund for northern
right whales to supplement normal appropriations. In
particular, the letter suggested soliciting contributions
from interested members of the public and industries,
such as shipping companies or whale-watching opera-
tors, whose activities either affected or benefitted
from right whales. The Service’s 16 October 1997
response expressed interest in the idea and a willing-
ness to work with the Commission in exploring such
an approach.

During the summer of 1997 Senator Judd Gregg of
New Hampshire, believing the idea to be potentially
beneficial, asked the Marine Mammal Commission, in
consultation with the National Fish and Wildlife
Foundation, to help draft a bill to establish a whale
conservation fund to be administered by the National
Fish and Wildlife Foundation. The fund was to
provide supplemental support for research and man-
agement activities to conserve whale populations of
the United States, with priority attention to endan-
gered species, such as the northern right whale. The
fund also was to rely on voluntary contributions from
private, industry, and government sources, with no
direct congressional appropriations.

In response to the request, the Commission pre-
pared a draft bill that was subsequently revised and
introduced on 16 June 1998 by Senators Gregg and
Ted Stevens of Alaska. To expedite action on S.
2172, the “National Whale Conservation Fund Act of
1998,” it was offered as an amendment to the appro-
priations bill for State, Commerce, Justice, and
related agencies, which was passed by Congress on 19
October 1998,

The National Whale Conservation Fund Act of
1998 amends the National Fish and Wildlife Founda-
tion Establishment Act. It notes the inadequacy of
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available funds for the conservation and recovery of
whale populations in U,S. waters and the need to raise
money from non-federal sources to carry out such
work. It authorizes the Foundation, in consultation
with the Marine Mammal Commission and the Na-
tional Oceanic and Atmospheric Administration, to
establish a separate interest-bearing account called the
National Whale Conservation Fund to support re-
search, management, and educational programs
contributing to the protection, conservation, or recov-
ery of whale populations in U.S. waters. It directs
that priority be given to the conservation needs of
whale populations that are most endangered, including
the northern right whale.

To generate income for the fund, the Foundation
may accept gifts and bequests from any sources and
enter into agreements for the design, production,
copyright, and marketing of logos, seals, decals,
stamps, and other items. For example, fund adminis-
trators could enter into voluntary agreements with
whale-watching operators to authorize use of a Fund
logo for advertising purposes in return for 2 commit-
ment to donate a nominal non-taxable amount from
ticket sales (e.g., $1 per ticket). With perhaps one
million participants annually on whale-watching trips
in New England alone, involvement by whale-watch-
ing operators throughout the United States could
generate substantial money for the fund. In addition,
the Act authorizes the Secretary of Commerce to
transfer to the fund any civil penalties it receives
pursuant to violations of section 105(a)(1) of the
Marine Mammal Protection Act.

At the end of 1998 the Commission was working
closely with the office of Senator Gregg, the National
Fish and Wildlife Foundation, and the National
Oceanic and Atmospheric Administration to complete
plans for the fund.

Marine Mammal Commission
Northern Right Whale Review

Between July 1995 and March 1996 eight right
whale carcasses were found along the east coasts of
the United States and Canada. These deaths alone
equaled nearly 3 percent of the western North Atlantic
Ocean right whale population. Considering the
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possibility that other deaths occurred unobserved
during this period, the eight confirmed deaths under-
scored the urgency of strengthening recovery efforts
for the population. The Marine Mammal Commission
therefore held a review of the right whale recovery
program during its 12-14 November 1996 annual
meeting. Based on that review, the Commission
concluded that at least $3 million a year would be
needed to carry out an adequate right whale recovery
program. Funding by the Service and other federal
and state agencies participating in the right whale
recovery program fell far short of this level. To mest
additional funding needs, the Commission wrote to the
Service on 12 December 1996 recommending that it
increase funding for its- recovery efforts and, as noted
above, that it explore alternative ways of encouraging
and directing supplemental funding for right whale
work from private and industry sources.

With regard to the Service’s program, the Com-
mission’s December 1996 letter recommended that the
Service increase support for its right whale recovery
activities to at least $1.25 million per year. Specifi-
cally it recommended that those funds be used to hire
a right whale recovery program coordinator; initiate
or expand surveys in key right whale feeding areas in
the northern part of the population’s range; develop
fishing gear less likely to entangle whales; identify
and implement steps to reduce ship strikes by com-
mercial vessels; initiate a long-term telemetry program
to better identify right whale habitat-use patterns;
develop a geographic information system to improve
and speed analyses of data on right whales and right
whale habitats; and develop a population model based
on available life history data. Recognizing that, even
at this level, support would not be adequate to accom-
plish all that should be done, the Commission recom-
mended that the Service seek greater support from
relevant private and industry sources, such as shipping
companies whose actions pose such a substantial threat
to right whales but that have contributed little to
address the problem, by exploring steps to establish a
right whale conservation fund.

As discussed above, the Service, in cooperation
with other agencies and groups significantly strength-
ened right whale recovery efforts in 1997 and 1998.
At the same time, however, new information and
analyses on right whales in the western North Atlantic
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Ocean indicated that the population’s status was even
more critical than previously recognized. The Marine
Mammal Commission therefore held another review
of the right whale recovery program during its 1998
annual meeting on 10-12 November in Portland,
Maine. Its purpose was to reexamine the recovery
program in light of new developments and progress
since 1996 to ensure that everything possible was
being done to encourage the population’s recovery.

Based on its review, the Commission wrote to the
National Marine Fisheries Service on 21 December
1998 providing further comments and recommenda-
tions. It was apparent that many of the priority needs
identified during the Commission’s 1996 review either
had been or were being addressed and that impressive
progress had been made. Among other things the
Service had increased funding for its right whale
recovery activities to more than $1 million in 1998, it
had taken steps to develop a three-year funding plan,
most of the work it had supported either complement-
ed or supplemented essential tasks also receiving
support from other agencies and groups in both the
United States and Canada, and available funding
appeared to be directed to good effect toward neces-
sary, constructive tasks. The Commission commend-
ed the Service for the steps it had taken to build on
and coordinate cooperative partnerships with various
state agencies, the Coast Guard, the Navy, and non-
governmental research groups.

Based on information presented during the review,
however, it was apparent that certain vital recovery
tasks either were not being addressed at all or were
not being adequately funded, that some fundamental
tasks still depended on unpredictable private funding
sources, and that steps to ensure a stable, long-term
funding base for ongoing activities were not being
taken. For example, the Service’s fiscal year 1999
budget request included only $200,000 for right whale
recovery work. Although Congress appropriated
$350,000 for this purpose in 1999 — an increase over
the requested level that reflects Congressional concern
for the species — the Service will still need to allocate
more than $700,000 from other sources in order to
maintain funding at the 1998 level. Even this level of
funding, however, is not sufficient to undertake all
essential tasks. Because the Service did not include
necessary ongoing costs in its base-level funding
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request for the program, the Commission was con-
cerned that continued support for fundamental recov-
ery tasks remained uncertain, long-term planning
efforts were being gravely compromised, and the
Service’s long-term commitment to leading coopera-
tive recovery efforts appeared uncertain.

To redress this situation, the Marine Mammal
Comrmission’s 21 December 1998 letter recommended
that the Service increase its annual base-level funding
request for the right whale recovery program to at
least $1.385 million for the foreseeable future. The
Commission based this recommendation on the need
to ensure continued support for the following funda-
mental ongoing tasks: archiving and analyzing photo
catalog data ($100,000); providing an appropriate
share of costs for annual right whale surveys off
Florida and Georgia ($250,000), off Massachusetts
(8$160,000), and in the Bay of Fundy ($25,000);
providing an appropriate share of costs for operating
a mandatory ship reporting system in the species’
calving grounds and key feeding areas ($125,000);
continuing efforts to disentangle right whales and
develop fishing gear less likely to entangle whales
($325,000); developing and maintaining a right whale
geographic information system ($50,000); implement-
ing a satellite telemetry program ($150,000); and
providing reasonable flexibility to address other short-
term projects, studies, emergencies, or needs on an
annual basis ($200,000).

As noted above, the Service’s fiscal year 1999
budget included no funding for certain important
tasks, including some recommended by the Commis-
sion in 1996. For example, there were no plans to
help support right whale surveys in the Bay of Fundy,
to initiate a telemetry program to track whales using
satellite-linked radio tags, to conduct surveys of right
whales off the Chesapeake Bay, to help support efforts
to investigate the use of active sonar to detect whales,
or to study noise levels and the behavior of whales in
front of approaching vessels. To address these tasks
during the coming year without affecting other high-
priority work already planned, the Commission
recommended that the Service, in consultation with
the Commission, develop a supplemental budget
request.
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Finally, as noted above, the Commission’s 21
December 1998 letter to the Service noted that the
National Whale Conservation Fund Act of 1998
provided a valuable mechanism to encourage and
direct financial contributions from private and corpo-
rate entities to whale conservation programs, including
the right whale program. To meet this goal, an initial
infusion of funds is needed to pay start-up costs, such
as hiring a fund director. To initiate fund operations,
the Commission therefore recommended that the
Service ask the National Oceanic and Atmospheric
Administration to provide $250,000 to the National
Fish and Wildlife Foundation for deposit in the
National Whale Conservation Fund. The Commission
noted that this one-time expenditure would produce
many times that amount to help carry out essential
recovery work for right whales and other large
whales.

As indicated above, the Coast Guard has become
an essential partner in many recovery activities, In
particular, it has contributed aircraft and substantial
funding to help carry out early warning system
surveys to alert mariners of the presence of whales in
the calving grounds and key feeding areas, broadcast
whale advisories to mariners over its NAVTEX and
voice radio systems, helped develop the proposal for
a mandatory ship reporting system in key right whale
habitats, and sought approval for the system from the
International Maritime Organization. It also has
provided vessel and air support to retrieve floating
right whale carcasses and deploy whale disentangle-
ment teams, helped fund the production of educational
materials on right whales for mariners and distributed
those materials, enforced related fishery and whale
protection regulations, and participated in meetings of
the regional right whale implementation teams.

From presentations at the Commission’s 1998
review, it was clear that the Coast Guard was giving
a high level of attention to all these areas. On 3
December 1998 the Commission wrote to the Coast
Guard noting the importance of these contributions to
the right whale recovery program and commending
the Coast Guard for its constructive, well-placed
support. The Commission noted the Coast Guard’s
important role in securing approval of the proposed
regional mandatory ship reporting system by the
IMO’s Subcommittee on Safety of Navigation. The
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organization’s approval of the proposed system was to
be decided at a meeting of its Maritime Safety Com-
mittee on 7-11 December 1998. Given the Coast
Guard’s lead role in representing the United States at
this meeting, the Commission’s 3 December letter
recommended that Coast Guard officials participating
in the meeting seek the comumittee’s approval of the
proposal as a matter of highest priority. As noted
above, this was done and the committee unanimously
approved the proposal on 7 December 1998.

As a related matter, the Commission wrote to the
Coast Guard on 23 December 1997 about the need to
improve the Coast Guard’s NAVTEX broadcasting
system in the northern portion of the right whale
calving grounds off Florida and Georgia. Existing
NAVTEX facilities for this area have been unable to
provide complete or dependable coverage and, be-
cause of reliance on the system to transmit regional
right whale advisories, as well as other navigational
safety advisories, the Commission recommended that
the Coast Guard take steps to fill the regional gap in
NAVTEX broadcast coverage by installing an addi-
tional transmitter. During the Commission’s review,
a representative of the Coast Guard advised the
Commission that the Coast Guard had obtained
funding for a new NAVTEX transmitter scheduled to
be installed in mid-1999. In its 3 December letter to
the Coast Guard, the Commission noted the added
importance of this new facility given efforts to devel-
op a regional mandatory ship reporting system, and it
extended the Commission’s sincere thanks to the
Coast Guard for its efforts to address this need.

The Navy, which operates several major facilities
adjacent to the right whale calving grounds, also has
been an essential partner in the right whale recovery
program. Among other things, it has modified its
vessel operations and exercises in the calving grounds
to improve protection of right whales, provided staff
and expertise to coordinate the immediate dissemina-
tion of right whale sighting reports filed by right
whale survey teams and other sources along the coasts
of Florida and Georgia, contributed substantial fund-
ing to support regional early warning systern surveys
and complementary surveys in and around the right
whale calving area, helped fund a radio tracking study
of right whales, undertaken studies to assess the
ability of acoustic technology to locate whales and
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helped gather and correlate environmental data with
right whale sighting data to assess factors affecting
right whale distribution and movements.

These activities, as well as Navy involvement in
other pressing marine mammal conservation issues,
make it apparent that the Navy is strongly committed,
not only to the principle of operating in an environ-
mentally responsible manner, but also to making the
extra effort wherever possible to apply its expertise
and resources to help others address urgent conserva-
tion problems. Therefore, by letter of 10 December
1998, the Commission wrote to commend the Navy
for its constructive and important contributions to the
right whale recovery program, as well as to certain
other pressing marine mammal conservation issues.

Feeding habitats essential to the western North
Atlantic population of right whales also occur in
Canada, where lead responsibility for right whale
recovery rests with the Department of Fisheries and
Oceans. The department has implemented a right
whale recovery program and concerted efforts have
been made by the staff of the department and the
National Marine Fisheries Service to coordinate
related efforts. Among other things, the two agencies
have jointly funded various research and management
projects and adopted similar approaches to identify
essential habitats and mitigate impacts associated with
ship traffic and commercial fishing. A representative
of the department participated in the Commission’s
1968 meeting.

Based on presentations at the meeting, it was
apparent that there is broad agreement among officials
in Canada and the United States on the needs to be
addressed and that the efforts to coordinate action on
right whale recovery had the potential to become a
model for international collaboration on pressing
living marine resource conservation issues. As in the
United States, however, funding for right whale
recovery efforts have been far below what is needed.
Therefore, based on information presented during the
Commission’s review, the Commission wrote to
Canada’s Department of Fisheries and Oceans on 8
December 1998. Because of the high level of interna-
tional concern for right whales and the fact that its
recovery would depend on both countries’ ability to
increase funding for essential recovery tasks, the
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Commission noted steps that had been taken to
increase funding in the United States and it requested
that the department also do all that it could to increase
funding for Canada’s right whale recovery program.

Northern Right Whales in the
Eastern North Pacific Ocean

Historical whaling records indicate that a popula-
tion of right whales occurred in the eastern North
Pacific in waters south of Unimak Pass and Kodiak
Island, Alaska, during summer. Intensive whaling in
the mid- to late 1800s severely depleted the popula-
tion. There is little information on the population’s
status through the early 1900s. Although about two
dozen right whales may have been killed during the
first third of this century, the population may have
been recovering during that period. By the late 1950s
and early 1960s it is estimated that several hundred
animals occurred in this population. However,
previously classified data concerning illegal whaling
by the former Soviet Union indicates that several
hundred right whales were taken from this population
during the mid-1960s. Fewer than 30 right whale
sightings, most involving one or two animals, have
been recorded in the eastern North Pacific between the
mid-1960s and mid-1990s, and the survival of this
population seems uncertain at this time.

In the summer of 1996, and again in the summer
of 1997, however, one or more small groups of right
whales were sighted in the eastern Bering Sea. In
1996 one sighting was made of at least four animals.
In 1997 a group of five to nine animals was seen. To
determine the status of right whales in the southeast-
ern Bering Sea, the National Marine Fisheries Service
and the Coast Guard made arrangements for a cooper-
ative survey during the summer of 1998. The Service
scheduled an aerial survey and the Coast Guard was
to make available a ship for sea-based observers.
Shortly before the survey was to begin, however, the
Coast Guard had to divert its vessel to another mis-
sion and thus, only the aerial portion of the survey
was conducted. During the survey a group of six
whales was sighted in the eastern Bering Sea in the
same area as the sightings made in 1996 and 1997.
All of the animals were adults with the exception of a
probable calf or juvenile seen in the 1996 sighting.
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During the Commission’s 10-12 November 1998
annual meeting, it was noied that the Service was
considering plans to organize another joint survey
with the Coast Guard for the summer of 1999.
Therefore, in the 3 December 1998 letter to the Coast
Guard noted above, the Commission urged the Coast
Guard to make a vessel available for right whale
surveys in the Bering Sea in 1999 if the National
Marine Fisheries Service asked it to do so.

Right Whale Litigation

Litigation alleging various violations of the Marine
Mammal Protection Act, the Endangered Species Act,
and other laws has been important in shaping actions
by the National Marine Fisheries Service, the Coast
Guard, and others to protect northern right whales.
The national campaign director of GreenWorld has
filed several lawsuits related to right whales. Action
in the following cases was taken in 1998.

Strahan v. Linnon — This case began in June
1994, when the plaintiff filed suit alleging violations
of the Endangered Species Act, the Marine Mammal
Protection Act, the National Environmental Policy
Act, and the Whaling Convention Act by the Coast
Guard, whose vessels had struck and killed two right
whales. The plaintiff contended that these incidents
constituted illegal takings and, unless enjoined, were
likely to continue. An initial ruling in this case in
May 1995 directed the Coast Guard to consult with
the National Marine Fisheries Service under section 7
of the Endangered Species Act, apply for an incidental
take authorization under the Marine Mamumal Protec-
tion Act, and prepare an environmental assessment
under the National Environmental Policy Act.

The plaintiff filed an amended complaint in June
1996 raising several new claims and adding officials
of the Department of Commerce as defendants. The
plaintiff contended that the biological opinion prepared
by the National Marine Fisheries Service for Coast
Guard activities, and the biological assessment upon
which it was based, were deficient. He also sought to
compel the National Marine Fisheries Service to take
other actions designed to conserve right whales.

As discussed in the previous annual report, the
court issued a ruling in favor of the federal defendants
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on 20 May 1997. The court noted that the govern-
ment’s actions to establish a take reduction team and
develop a take reduction plan to address right whale-
fishery interactions, classify the lobster fishery as a
category I fishery (see Chapter III), and issue ap-
proach regulations had rendered many of the
plaintiff’s claims moot. As to the other claims, the
court ruled that the National Marine Fisheries Service
had adequately analyzed the cumulative impact of
Coast Guard operations and had used the best avail-
able scientific and commercial data in preparing its
biological opinion. The court also agreed with the
government that the Endangered Species Act does not
set time limits for implementing recovery plans or
specify their content. Nevertheless, it appeared to the
court that the Service was taking adequate steps to
implement its right whale recovery plan.

On 3 November 1997 the plaintiff appealed the
district court’s ruling. The U.S. Court of Appeals for
the First Circuit issued an unpublished decision in the
case on 16 July 1998 affirming the lower court ruling,

Coates -v. Strahan — This lawsuit was filed in
April 1995 alleging four separate violations of the
Endangered Species Act and the Marine Mammal
Protection Act by Massachusetts officials, Although
federal statutes were at issue, no federal agencies were
parties to that litigation.

As discussed in previous annual reports, the district
court ruled in 1996 that the plaintiff had demonstrated
a sufficient likelihood that endangered whales are
periodically taken through entanglement with gillnets
and lobster gear in waters regulated by the state and
that no permit authorizing such incidental taking had
been issued by the National Marine Fisheries Service.
The court found that the state’s continued licensing of
these fishing operations was likely to continue to
cause harm to endangered whales and violated the
Endangered Species Act. In the court’s view, it was
irrelevant that the permitting of fishing gear by
Massachusetts was only an indirect cause of whale
entanglement,

Consistent with these rulings, the court ordered the
defendants to apply to the National Marine Fisheries
Service for an incidental take permit for right whales
under the Endangered Species Act. The court also
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ordered the state to develop and submit a proposal to
restrict, modify, or eliminate the use of fixed fishing
gear in coastal waters of Massachusetts listed as right
whale critical habitat.

The defendants appealed the ruling, claiming that
(1) state licensure of gillnet and lobster pot fishing
does not constitute a taking under the Endangered
Species Act, (2) Massachusetts should not be required
to restrict the use of this gear when it was allowed by
the National Marine Fisheries Service outside of state
waters, (3) it should be left to the National Marine
Fisheries Service, through its rulemaking authority, to
determine whether certain fishing activities should be
banned in critical habitat areas, and {4) the court
order violates the Constitutional division of authority
between federal and state governments. The plaintiff
also appealed the district court ruling, claiming that it
did not go far enough to protect right whales.

In a 9 October 1997 ruling, the U.S. Court of
Appeals for the First Circuit affirmed the lower
court’s ruling with one exception. It vacated the
ruling that required Massachusetts to apply for an
incidental take authorization under the Marine Mam-
mal Protection Act. The appellate court reasoned
that, because the district court had no jurisdiction to
consider plaintiff’s claims under the Marine Mammal
Protection Act, it was not proper for the court to
require compliance with the Act’s provisions.

On 6 March 1998 Massachusetts petitioned the
U.S. Supreme Court to review the appellate court
ruling. The state asked the Supreme Court to consid-
er three issues: (1) whether state officials commit a
taking under the Endangered Species Act when they
issue regulations that do not eliminate all risk that
state-licensed fishermen might violate the Act; (2)
whether the Endangered Species Act violates the
Tenth Amendment if its taking prohibition applies to
the licensing of fishing operations in state waters that
might take listed species, and (3) whether the state
action of licensing fishermen is the proximate cause of
impermissible takings that might occur,

As noted above, the federal government was never
a party to this lawsuit. Nevertheless, because of its
interest in the matter, the Supreme Court invited
federal officials to file a brief expressing the views of
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the United States. The Solicitor General, on behalf of
the United States, submitted a brief in October 1998.
It noted that, since the original ruling in this case,
actions taken by the National Marine Fisheries Service
to establish a take reduction team and to regulate New
England fisheries had significantly altered the factual
underpinnings of the case. The federal government
therefore recommended that the Supreme Court either
(a) review the case, vacate the appellate court ruling,
and remand the case to the district court to reconsider
the case in light of the Service’s regulations, or (b)
decline to review the case.

The Supreme Court chose not to review the case.

Humpback Whale v. Hurst - Following an incident
on 20 July 1997 when a Coast Guard vessel struck a
whale, Richard Max Strahan, on behalf of the hump-
back whale, the right whale, and himself, filed suit
against Coast Guard officials on 16 April 1998
seeking to enjoin activities that pose a risk to six
species of whales and three species of sea turtles. The
plaintiff contended that Coast Guard operations are "a
clear and present danger to the safety of listed spe-
cies..." that, unless enjoined, will result in additional,
unauthorized takings. The plaintiff is seeking a
declaratory judgment from the court that current Coast
Guard operations violate the Endangered Species Act
and the Marine Mammal Protection Act and an order
directing the Coast Guard either to cease its operations
or to alter them by decreasing the frequency of non-
emergency operations and by imposing speed limita-
tions. Among other things, the plaintiff asked the
court to order the Coast Guard to restrict vessel speed
to 5 knots during daylight hours and to cease opera-
tions entirely at night or in bad weather in areas
designated as right whale critical habitat and within
the boundaries of the Stellwagen Bank National
Marine Sanctuary.

The defendants filed an answer to the complaint on
19 June 1998. No other action was taken in this case
during 1998.

Dead Humpback Whale v. Schmirten — Subsequent
to striking a whale on 20 July 1997, the Coast Guard
reinitiated consultation on its operations with the
National Marine Fisheries Service under section 7 of
the Endangered Species Act. Mr. Strahan, on behalf
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of five endangered species of whales and himself,
filed suit on 2 July 1998 alleging that the Service has
failed to complete that consultation within the required
time period. He also alleged that the Service imper-
missibly refused to allow him to offer information or
otherwise to participate in the consultation.

In a brief opposing the plaintiff'’s motion for a
temporary restraining order in this case, the defendant
noted that, contrary to allegations in the complaint,
the consultation on Coast Guard operations had been
concluded with the issuance of a new biological
opinion on 8 June 1998. The government therefore
argued that the case was moot. On this basis, the
government filed a motion on 1 September 1998 to
dismiss this case. The government also argued that
the dead whales, named by Mr. Strahan as plaintiffs,
lacked standing to sue and requested that they be
dismissed from the action. As of the end of 1998 no
further action had been taken in this matter.

Bowhead Whale
(Balaena mysticetus)

Bowhead whales occur exclusively in Arctic and
sub-Arctic waters. There are several discrete stocks.,
All were severely depleted by commercial whaling by
the early 1900s. Since the mid-1900s they have been
classified as protected stocks by the International
Whaling Commission (IWC). In the United States,
the species has been listed as endangered since 1970
when the Endangered Species Conservation Act, the
predecessor to the Endangered Species Act, was
enacted. Despite this protection, the Bering-Chukchi-
Beaufort Seas stock, perhaps the least exploited of the
stocks, is the only one that has shown any signs of
recovery. The other stocks in the Okhotsk Sea off
eastern Russia, in the Davis Strait and Hudson Bay in
northeastern Canada, and in the eastern Arctic off
eastern Greenland, Norway, and northwestern Russia
all numnber in the hundreds or fewer and show no
signs of recovery.

The Bering-Chukchi-Beaufort Seas stock numbers
about 8,200 animals and includes about 90 percent of
all bowhead whales worldwide. Whales in this stock
migrate seasonally with the advance and retreat of sea
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ice, wintering in the open water and polynyas of the
Bering Sea and summering in more northern feeding
areas, principally in the eastern Beaufort Sea and, to
a lesser extent, in the Chukchi Sea.

During the spring and fall migrations along the
northern and eastern coasts of Alaska, bowhead
whales are hunted by Alaska Natives from 10 coastal
villages. The hunts, part of a centuries-old subsis-
tence whaling tradition, are major cultural events and
an important source of food for these villages.
Recognizing the cultural and subsistence importance
of such hunts, the IWC has adopted an aboriginal
whaling regime under which it has established recom-
mended quotas for subsistence hunting, including
quotas for bowhead whales hunted by Alaska Natives.

Native Subsistence Whaling
in Alaska and Eastern Russia

Recommended quotas for aboriginal subsistence
whaling are established by the IWC at the request of
member nations. Quotas for protected stocks are set
at a level that will allow the stocks to recover while
meeting the documented needs of the affected Native
communities. Member nations are responsible for
implementing the recommended quotas. In the United
States, bowhead whale quotas are implemented under
a cooperative agreement between the National Oceanic
and Atmospheric Administration and the Alaska Es-
kimo Whaling Commission — a Native organization
established to represent and oversee whaling by
Alaska Native whalers. Among other things, the
Eskimo Whaling Commission allocates quotas among
whaling villages in Alaska and works to improve the
safety and efficiency of Native subsistence whaling,.

As noted in the Marine Mammal Commission’s
previous annual report, the IWC at its annual meeting
in October 1997 set a five-year block quota of 280
bowhead whales for the Bering-Chukchi-Beaufort Seas
stock. The quota was adopted in response to a joint
proposal from the United States and the Russian
Federation. It applies from 1998 through 2002 and
reflects a decision by the Russian Federation to allow
Chukotka Natives in eastern Russia to resume the take
of small numbers of bowhead whales for subsistence
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purposes — a practice that was stopped by the former
Soviet Union in the early 1970s.

Under the five-year block quota, Natives in Alaska
and Chukotka may land 280 bowhead whales over the
five-year period. No more than 67 animals may be
struck each year, except that up to 15 unused strikes
in any year may be carried forward to the next year.

In June 1998 representatives of the United States
and the Russian Federation signed an agreement
specifying steps that will be taken to ensure that the
quotas are not exceeded. Under the agreement,
Russian Natives were allocated up to 7 strikes in
1998, and Alaska Natives were allocated up to 75.
Early in 1999 representatives of the two countries are
to confer to decide on allocations for 1999, including
any strikes that may be carried forward from 1998.
Similar meetings will be held in subsequent years to
allocate the quotas.

The annual nmumbers of strikes and landings by
Alaska Natives since 1973 are shown in Table 2. In
1998 Chukotka Natives reported taking only one
bowhead off Sireniki.

Native Subsistence Whaling in Canada

As noted in previous annual reports, Natives in
Canada took four bowhead whales between 1991 and
1996. Two were taken from the Bering-Chukchi-
Beaufort Seas stock {one in 1991 and one in 1996),
and two were taken from the highly endangered Davis
Strait and Hudson Bay stocks (one in 1994 and the
other in 1996), Three of the whales were taken under
licenses issued by the Canadian government and one
was taken without authorization. The Canadian
government also issued several other licenses that
lapsed without any whales being taken.

Canada withdrew from the IWC in 1982 and, since
then, has neither sought nor obtained recommended
quotas from the IWC before licensing its Natives to
hunt bowhead whales. These actions diminish the
effectiveness of the IWC as the international body
responsible for regulating hunting and conserving
whale stocks worldwide.



MARINE MAMMAL COMMISSION — Annuat Report for 1998

Table 2. IWC quotas’ and number of bowhead
whales taken by Alaska Natives,

1973-1998

Quotas® Struck % Struck

(Landed/ No. butnot Total and
Year Struck) Landed Landed Struck Landed
1973 = 39 20 59 66
1974 - 20 34 55 36
1975 -~ 15 28 43 35
1976 - 48 43 91 53
1977 - 29 82 111 26
1978  14/20 12 6 18 67
1979  18/27 12 15 27 44
1980  18/26 16 28 44 36
1981  17/27 17 11 28 61
1982  17/27 8 11 19 42
1983  17/27 9 9 18 50
1984  —/43 12 13 25 48
1985  —/26 11 6 17 65
1986  —/26 20 8 28 71
1987 —/32 22 9 31 71
1988  —/35 23 6 29 79
1989  41/44 18 8 26 69
1990 41/47 30 14 44 68
1991  41/44 28 19 47 60
1992 41/54 38 12 50 76
1993 41/54 41 11 52 79
1994  41/52 34 12 46 74
1995 —/68 43 14 57 75
1996  —/77 39 5 44 89
1997 /76 48 18 66 73
1998 —/82 41 13 54 76

L' Cited quotas established by the International Whaling Com-
mission; data on numbers of whales landed, struck but not
landed, and total struck are from R. S. Suydam, R. P.
Angliss, J. C. George, S. R. Braund, and D. P. DeMaster.
1995, Revised data on the subsistence harvest of bowhead
whales (Balaena mysticetus)by Alaska Eskimos, 1973-1993.
Forty-fifth report of the International Whaling Commission
45:335-338, Information for the vears 1994, 1993, 1996,
1997, and 1998 was provided by the National Marine
Fisheries Service,

2 Whaling is to cease whenever the number of whales landed
or the number of strikes made reaches the specified number,
whichever comes first.

Under the Pelly Amendment to the Fisherman’s
Protective Act, the Secretary of Commerce is required

to formally notify the President of actions by a nation
that diminish the effectiveness of any international
fishery conservation program. The President is autho-
rized, but is not required, to restrict the importation
of fish or any other products from nations so certified,
He is required to notify Congress within 60 days of
actions taken in response to certification.

The TWC’s conservation program is considered a
fishery conservation program for purposes of the Pelly
Amendment. As noted in previous annual reports, the
Marine Mammal Commission recommended in 1991
that the Secretary of Commerce certify to the Presi-
dent that Canada’s authorization to take bowhead
whales without consultation with and concurrence by
the IWC was diminishing the effectiveness of the
IWC’s conservation program. The Secretary of
Commerce refrained from certifying Canada in 1991
because the Canadian ambassador indicated that a
review was under way to decide whether Canada
should rejoin the IWC. Canada subsequently decided
not to rejoin the IWC, but continued to issue licenses
allowing its Natives to take bowhead whales. At its
June 1996 meeting, the IWC adopted a resolution
calling on Canada to rejoin the IWC or to refrain
from issuing licenses authorizing its Natives to take
bowhead whales without obtaining IWC concurrence.

Despite the IWC’s stated concerns, Canada issued
two licenses in 1996 under which two bowhead
whales were taken: one from the Bering-Chukchi-
Beaufort Seas stock and the other from the highly en-
dangered eastern Canadian stock. As noted in previ-
ous Commission reports, the Secretary of Commerce
certified to the President on 12 December 1996 that
Canada’s actions were diminishing the effectiveness of
the IWC’s conservation program. On 10 February
1997 the President advised Congress that actions
against Canada were warranted to bring about compli-
ance with the IWC’s conservation program. Toward
this end, he instructed the Department of State to
oppose Canadian efforts to address issues on the
hunting and trade of marine mammals within the
Arctic Council (see Chapter IV). The President also
advised Congress that he had instructed the Secretary
of Commerce to withhold consideration of any Cana-
dian request for waiver of the Marine Mammal
Protection Act’s moratorium on importing seals or
seal products into the United States. These actions
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were intended to counter Canadian efforts to move
whaling issues to forums other than the IWC and to
promote the take of marine mammals in ways that are
inconsistent with sound conservation practices.

In 1997 Canadian Natives neither requested licenses
nor took any bowhead whales. However, in 1998
Canada issued a license and on 20 July Native whalers
took a bowhead whale from the highly endangered
eastern Canadian stock. After learning of the take,
the Department of State conveyed to the Canadian
government its continuing belief that these actions
diminished the effectiveness of the IWC’s conserva-
tion program. The State Department urged Canada to
rejoin the IWC or to refrain from allowing its Natives
to hunt bowhead whales without review of their
subsistence needs and recommended quotas by the
IWC. It also advised Canada that the United States
would continue to oppose Canadian efforts to address
marine mammal trade and other issues within the
Arctic Council until Canada either rejoins or complies
with the IWC’s aboriginal whaling regime.

IWC Stock Assessment

During its 1998 meeting, the IWC’s Scientific
Committee conducted a comprehensive assessment of
the status of the Bering-Chukchi-Beaufort Seas bow-
head stock. During the assessment, it was noted that
bowhead whales, particularly males, may live for
more than 100 years. Evidence for this includes the
recovery of six harpoon points (four of stone) of types
not known to have been used for more than 100 years
from whales taken in recent years by Alaska Natives.
The assessment concluded that the stock is near its
maximum sustainable yield level and likely would
continue to grow with catch levels up to 108 animals
per year. Consequently, the currently authorized
quotas are appropriately conservative.

Gray Whale
(Eschrichtius robustus)

Gray whales occur only in the North Pacific
Ocean, where they inhabit primarily coastal waters.
They once occurred in the eastern and western North
Atlantic Ocean. The eastern North Atlantic popula-
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tion apparently survived into the 1700s. However, it
became extinct at about that time, probably due, at
least in part, to whaling.

There are two extant gray whale stocks: the eastern
North Pacific (California) stock and the western North
Pacific (Korean) stock. The eastern North Pacific
stock migrates along the coast between winter calving
and breeding areas off Baja California, Mexico, and
summer feeding areas as far north as the Bering and
Chukchi Seas. The western North Pacific stock
migrates between summer feeding grounds in the
Okhotsk Sea and winter breeding areas thought to be
along the coast of China.

Pacific gray whales were severely depleted as a
result of commercial whaling in the mid-1800s and
again in the early 1900s. In the eastern North Pacific,
the species was probably reduced to no more than a
few thousand individuals. It first received interna-
tional protection in the 1930s when the League of
Nations banned commercial whaling for gray whales,
This ban has since been carried forward by the fIWC
under the International Convention for the Regulation
of Whaling of 1946. In 1970 additional protection
was provided by the United States when the species
was listed as endangered under the Endangered
Species Conservation Act of 1969, the predecessor to
the Endangered Species Act of 1973.

Protection from commercial whaling has enabled
the eastern North Pacific gray whale stock to recover,
and its current population is estimated at about 23,000
individuals. This stock is believed to be at or near
pre-exploitation levels, and in June 1994 it was re-
moved from the U.S. list of endangered and threat-
ened wildlife. In contrast, the western North Pacific
gray whale stock remains severely depleted and has
shown no signs of recovery. This stock, believed to
contain only a few hundred animals, is one of the
world’s most endangered populations of baleen
whales. It remains listed as endangered under the
Endangered Species Act.

Because gray whales use nearshore waters and bays
for migrating, feeding, calving, and breeding, they
remain vulnerable to the effects of various human
activities. Gray whales are entangled occasionally in
gillnets and also may be affected by offshore oil and
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gas development, coastal development, commercial
shipping, recreational boating, whale watching,
military activities, and industrial activities. In addi-
tion, under aboriginal subsistence whaling quotas set
by the IWC, gray whales are taken by Natives in
Russia and, in the past, by Alaska Natives. Between
1966 and 1991 an average of 177 gray whales per
year was taken for subsistence, primarily in Russia.
Reports submitted by Russia to the IWC indicate that
42, 85, 43, and 79 gray whales were taken for subsis-
tence purposes in Russia in 1994, 1995, 1996, and
1997, respectively.

In 1997 the IWC adopted a new, five-year gray
whale quota of 620 whales with the further require-
ment that no more than 140 whales be taken in any
one year. As discussed below, the United States has
negotiating an agreement with the Makah Indian Tribe
in Washington state whereby an average of four gray
whales per year may be taken under this quota, with
the remainder of the quota being allocated for subsis-
tence in Russia. Russia reported that during 1998 its
nationals landed 122 gray whales. The Makah Tribe
did not take any gray whales in 1998.

Five-Year Research and Monitoring Plan

As noted above, the eastern North Pacific stock of
gray whales was removed from the list of endangered
and threatened wildlife in June 1994. During the
delisting process undertaken by the National Marine
Fisheries Service, the Marine Mammal Commission
commented to the Service on the proposal, noting
among other things that habitat degradation was a
significant threat to the stock’s survival. The Com-
mission recommended that a more appropriate action
would be to downlist the stock to threatened status
rather than removing it from the list. However, the
National Marine Fisheries Service and the Fish and
Wildlife Service jointly amended the list by removing
the eastern North Pacific gray whale stock.

The Endangered Species Act requires that, if a
species is delisted, a program must be implemented to
monitor its status for at least five years. The National
Marine Fisheries Service prepared a draft five-year
plan of research and monitoring of the eastern North
Pacific gray whale stock and forwarded the draft to
the Commission for review. The Commission provid-
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ed comments to the Service in July 1994 recommend-
ing, among other things, that the plan be revised to
provide for the identification and assessment of human
activities that could affect the principal wintering
lagoons in Baja California and feeding grounds in the
Bering and Chukchi Seas.

The Commission followed up with a letter in July
1995, requesting an update on the status of the five-
year plan. In particular, the Commission asked what
the Service was doing or intended to do to identify
and prevent activities that may pose threats to essential
gray whale habitats. In particular, the Commission
noted the potentially adverse effects of a proposal to
construct a commercial salt operation in San Ignacio
Lagoon, Baja California, one of the few gray whale
calving and breeding sites. The Commission again
recommended that, within its gray whale research
program, the Service give highest priority to identify-
ing and determining how to prevent or mitigate threats
to essential gray whale habitats, particularly the
calving and breeding lagoons of Baja California.

Although the Service did not finalize its research
and monitoring plan for the eastern North Pacific
stock of gray whales, it has continued to monitor the
population in accordance with the draft plan. Each
year, the Service has conducted counts of gray whales
as they migrate past the California coast. In addition
to yielding abundance estimates, these surveys have
provided estimates of annual calf production for the
population.

In June 1999 it will have been five years since the
delisting of the eastern North Pacific stock of gray
whales. As such, the National Marine Fisheries
Service has scheduled a workshop for March 1999 to
review the status of the stock based on the results of
its monitoring program and an assessment of threats
currently faced by the population.

Potential Threats to Gray Whale
Breeding Lagoons

As discussed in previous annual reports, gray
whales are exposed to a variety of human activities
because much of their lives is spent in nearshore
waters, including the shallow, warm-water lagoons
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along the west coast of Baja California, Mexico. A
variety of development activities being proposed at the
lagoons may adversely affect the whales and their
wintering habitat. For several years, the Marine
Mammal Commission has continued to track these
activities and has endeavored to identify ways to
prevent adverse effects.

One of the greatest potential threats is construction
of a new solar salt-processing facility proposed for
San Ignacio Lagoon. The plan calls for the construc-
tion of a 1.25-mile-long (2 km) deepwater pier with
conveyor belts for loading salt onto freighters, and the
development of approximately 8 square miles (20 km?)
of evaporation ponds along the northern shore of the
lagoon. This construction would substantially alter
the character of the lagoon shoreline. The facility
would be situated within the buffer zone of the EI
Vizcaino Biosphere Reserve, part of the United
Nations Environment Programme’s international
biosphere reserve network, and could compromise
efforts to maintain the reserve.

A permit for the project was denied by the Mexican
government in February 1995 on the grounds that an
environmental impact assessment of the project did
not identify or adequately address possible environ-
mental consequences. Although the salt production
company appealed the decision, it later withdrew the
appeal, indicating that it intended to submit a new
study that more appropriately considered the environ-
mental issues and identified steps to conserve the
natural resources of the biosphere reserve.

It is the Marine Mammal Commission’s under-
standing that, although work continued on drafting the
revised environmental impact assessment during 1998,
the assessment had not been completed by the end of
the year. When a revised assessment is submitted to
Mexico’s Ministry for the Environment, Natural
Resources, and Fisheries, it will be forwarded to a
seven-member international scientific advisory com-
mittee, established by the ministry, for review,

Subsistence Take of Gray Whales
The IWC is the international organization responsi-

ble for setting catch limits for both commercial and
aboriginal subsistence whaling (see Chapter IV). In
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May 1995 the Makah Tribal Council of Washington
state wrote to the Departments of Commerce and State
indicating that the council intended to ask the agencies
formally to seek IWC approval of an annual ceremo-
nial and subsistence harvest of up to five gray whales.
The council indicated that whaling has been a tradi-
tional part of the tribe’s way of life for 1,500 years.
It further contended that there were no legal impedi-
ments to the tribe’s rights to take whales because the
eastern North Pacific gray whale stock had been
removed from the Endangered Species Act's list of
endangered and threatened wildlife and because the
enactment of the Marine Mammal Protection Act had
not abrogated the tribe’s whaling rights recognized
under the 1855 Treaty of Neah Bay.

As discussed in previous annual reports, the
National Marine Fisheries Service, the Department of
State, and the Department of the Interior reviewed the
tribe’s proposal and related information and decided
to seek a quota from the IWC on behalf of the
Makah. However, at the 1996 IWC meeting, the
United States announced that, after consultations with
the Makah representatives, it was asking the IWC to
defer consideration of the proposal until 1997. This
deferral gave the tribe an opportunity to provide
additional background on its proposal, including
information on the nutritional value of subsistence
foods and the health benefits to be derived from
including whales in the diet of the tribe and on the
steps it was taking to develop a safe, effective, and
humane method of killing gray whales. The revised
proposal indicated that the tribe intended to hunt
whales from traditional cedar canoes and was consid-
ering using a specially modified rifle to kill the
whales.

The deferral of the Makah proposal aiso gave the
National Oceanic and Atmospheric Administration the
opportunity to prepare an environmental assessment of
the proposal under the National Environmental Policy
Act before seeking a gray whale quota from the ITWC,
On 22 August 1997 the National Marine Fisheries
Service published a draft environmental assessment on
the annual harvest of up to five gray whales by the
Makah Tribe for cultural and subsistence uses. The
draft environmental assessment preliminarily conclud-
ed that landing up to five gray whales, or striking up
to ten gray whales, per year would have no impact on
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the status of the eastern Pacific stock and no measur-
able effect on seabirds or other marine organisms in
the Olympic Coast National Marine Sanctuary, where
the whaling would occur.

The Commission’s comments on the draft assess-
ment are discussed fully in the previous annual report.
In general, the Commission believed that the assess-
ment did a good job of discussing several possible
effects of resumption of whaling by the Makah Tribe.
It noted, however, that the assessment suffered from
incomplete analyses of some key issues, such as
whether Makah treaty rights to take whales had been
abrogated since the treaty was signed in 1855 and
whether other tribes might be encouraged to resume
whaling if Makah whaling were sanctioned by the
IWC.

The National Marine Fisheries Service issued a
final environmental assessment on 17 October 1997.
The assessment concluded that U.S. support for the
taking of gray whales by the Makah would not signifi-
cantly affect the quality of the human environment,
provided that the whaling is conducted in accordance
with the IWC Schedule, applicable regulations, and a
cooperative agreement entered into between the
National Oceanic and Atmospheric Administration and
the Makah Tribal Council.

As discussed in the previous annual report, the
IWC considered the U.S. request for a gray whale
quota for the Makah Tribe at its 1997 annual meeting.
The IWC approved a joint proposal submitted by the
United States and Russia for a five-year quota of 620
gray whales beginning in 1998, with no more than
140 whales available in any one year. The U.S.-Rus-
sian proposal, adopted by consensus, included a
statement that the “meat and products of such whales
are to be used exclusively for local consumption by
the aborigines whose traditional subsistence and
cultural needs have been recognized.” The United
States interpreted the resolution as an acceptance by
the TWC that the Makah’s cultural and subsistence
needs are consistent with those historically recognized
by the IWC and indicated its intent to authorize the
taking of up to five gray whales per year, with an
average of four per year, subject to the development
of an acceptable management plan. Some delegations
at the meeting, however, questioned whether the IWC
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had acted to recognize the subsistence and cultural
needs of the Makah and contended that the tribe was
not entitled to take gray whales. Despite this differ-
ence of views, no resolution opposing the U.S.
interpretation that the quota applied to the Makah
Tribe was introduced at the IWC’s 1998 meeting.

On 17 October 1997 a lawsuit challenging the
Department of Commerce’s actions to promote and
authorize whaling by the Makah was filed by Rep.
Jack Metcalf of Washington state, several environ-
mental organizations, and others opposed to whaling
(Metcalf v. Daley). The action alleged that the
defendants, who had yet to issue a final environmental
assessment, had failed to meet their obligations under
the National Environmental Policy Act and other
laws. On the same day that lawsuit was filed, howev-
er, the National Marine Fisheries Service published a
final environmental assessment of the harvest of up to
five gray whales per year by the Makah Tribe.

On 26 November 1997, after the IWC had taken
action on the U.S.~Russian gray whale proposal, the
plaintiffs in this case filed an amended complaint to
reflect the changed circumstances. The complaint
alleged that the agency had violated the National
Environmental Policy Act by (1) failing to conduct an
environmental review of its decision to enter into
cooperative agreements with the Makah Tribal Coun-
cil with respect to whaling by the tribe, (2) failing to
consider all relevant issues in the environmental
assessment, (3) deciding not to prepare an environ-
mental impact statement, and (4) deciding to seek a
gray whale quota from the IWC before completion of
the environmental review process. Plaintiffs also
alleged that the National Marine Fisheries Service had
violated the Marine Sanctuaries Act by failing to
consult on the impacts to resources within the Olym-
pic Coast National Marine Sanctuary before deciding
to authorize and promote whaling by the Makah. In
addition, the complaint alleged that defendants had
violated the Whaling Convention Act by declaring that
the Makah may engage in subsistence whaling despite
no definitive ruling from the IWC that the tribe
qualifies for such whaling. Further, the plaintiffs
claimed that the agency’s actions in authorizing and
promoting Makah whaling were arbitrary and capri-
cious in that they contravened the purposes of the
Endangered Species Act, the Marine Mammal Protec-
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tion Act, and the Convention on International Trade
in Endangered Species of Wild Fauna and Flora.

In light of the Makah Tribe’s interest in the matter,
the tribe filed a motion on 13 November 1997 secking
authority to intervene in the case. The tribe also filed
a motion seeking to have the case transferred from the
U.S. district court in the District of Columbia, where
the case was filed, to the district court for the Western
District of Washington, where the tribe and most of
the plaintiffs reside. Both motions were granted.

The district court for the Western District of
Washington issued its ruling in the case on 21 Sep-
tember 1998, granting the federal defendants’ motion
for summary judgment, thereby clearing the way for
whaling by the Makah to begin. The court believed
the question of the timing for preparing the environ-
mental assessment to be a close one. The judge noted
that an environmental assessment is supposed to be a
tool to aid in the decision-making process and not
simply provide a justification as to why a choice that
has already been made is permissible. Nevertheless,
the court thought that, because of the special trust
relationship between the federal government and the
tribe, it was equally arguable that the defendants had
no realistic choice but to explore the possibility of
Makah whaling first and to consider alternatives only
when determining whether to allow whaling by the
tribe after a quota had been approved by the IWC,

The court also examined the adequacy of the
environmental assessment prepared by the National
Marine Fisheries Service. The key question consid-
ered by the court was whether the Service had ade-
quately considered the impact of whaling by the
Makah on “summer residents,” those gray whales that
reside during the summer in waters near the Olympic
Peninsula, rather than migrating past on their way to
or from the wintering grounds in Mexico. The court
found that, although the discussion of this issue in the
environmental assessment was somewhat conclusory
in nature, sufficient evidence had been considered to
indicate that the likely effect on whales in the area
was insignificant because, even if some resident
whales are taken, new whales are likely to take their
place in subsequent seasons.
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The court ruled that preparation of an environmen-
tal impact statement, which is required if the proposed
action will significantly affect the environment, was
not required in this instance. The court, although
somewhat concerned that whaling by the Makah may
have a significant effect by setting a precedent under
which other tribes in the Pacific Northwest would
seek authority to hunt whales, ultimately found the
number of tribes situated to take advantage of any
such precedent to be small, Citing the finding of the
IWC’s Scientific Committee that up to 407 gray
whales can be taken annually on a sustainable basis,
the court found that the defendants were not unreason-
able in concluding that, even if other tribes are
encouraged by the Makah example to resume whaling,
the effect on the stock is likely to be minimal.

As discussed above, the gray whale quota adopted
by the IWC in 1997 is, by its terms, applicable only
to “aborigines whose traditional subsistence and
cultura! needs have been recognized.” The plaintiffs
contended that the Makah Tribe is not covered by the
quota because its cultural or subsistence need for
whales was not recognized by the IWC. In consider-
ing this question, the court turned first to the National
Marine Fisheries Service’s regulations that implement
the Whaling Convention Act (50 C.F.R. Part 230).
The court disagreed with the plaintiffs that those
regulations limited whaling to “aboriginal groups
‘previously recognized’ by the IWC as having a
cultural or subsistence need for whaling.” The court
also considered the language of the gray whale quota
in the context of the International Convention for the
Regulation of Whaling and action at the IWC’s 1997
meeting that led to the quota’s adoption. The court
observed that under the Convention, the IWC is not
authorized to allocate quotas for specific aboriginal
groups or countries. In addition, the ruling noted that
the IWC had specifically disapproved an amendment
that would have limited aboriginal subsistence whaling
of gray whales to groups whose traditional subsistence
and cultural needs “have been recognized by the
International Whaling Commission.” Inasmuch as the
court believed that there was an adequate basis for
finding that the Makah Tribe has a cultural and
subsistence need for whaling, it could not see that the
approval of the quota by the Secretary of Commerce
violates the International Convention for the Regula-
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tion of Whaling, the Whaling Convention Act, or
applicable regulations.

The court found no violations of the Marine
Sanctuaries Act or the Marine Mammal Protection
Act. In the case of the Marine Mammal Protection
Act, the court explained that, under section 102(a)(2)
of the Act, the moratorium on taking marine mam-
mals does not apply to takings provided for by pre-
existing international treaties, conventions, or agree-
ments, such as the International Convention for the
Regulation of Whaling.

To govern whaling in 1998 and subsequent seasons,
the Makah Whaling Commission developed, and the
Makah Tribal Council adopted, the “Management
Plan for Makah Treaty Gray Whale Hunting for the
Years 1998-2002.” The plan establishes procedures
for issuing whaling permits, specifies hunting methods
to be used, and, except for the creation and domestic
sale of traditiona! handicrafts fashioned from non-
edible parts, limits the use of landed whales to non-
commercial, local consumption and ceremonial
purposes. The plan also indicates that the tribe
intends to develop ceremonial and subsistence whale
hunts gradually over the five-year period covered by
the IWC authorization to allow for the development of
tribal management capabilities, refinement of hunting
methods, and further assessment of the tribe’s cultural
and subsistence needs.

One provision of the management plan specifies
that “[wlhaling permits shall be issued with the intent
of targeting migrating whales.” In a 6 March 1998
letter to the chairman of the Makah Tribal Council,
the Administrator of the National Oceanic and Atmo-
spheric Administration noted that the gray whale
migration extends from approximately 1 November
through 30 June. As such, it is likely that any whales
in the vicinity of Neah Bay between 1 July and 31
October are non-migratory.  The Administrator
therefore interpreted the provision of the management
plan as a statement that the tribe did not intend to
issue whaling permits for the period before 1 Novem-
ber or after 30 June unless the tribe, in consultation
with the National Marine Fisheries Service, deter-
mines that there is reason to believe that the gray
whale migration is ongoing at other times. Under this
interpretation, Makah whaling could have begun any
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time after 1 November 1998 without first consulting
with the Service. Nevertheless, no attempts were
made to hunt gray whales during 1998,

Western North Pacific Population

As noted above, a small population of gray whales
occurs in the western North Pacific Ocean. This
population, which once may have numbered between
10,000 and 15,000 individuals, was subject to heavy
whaling pressure during the past three centuries. By
the time whaling on this stock ended in the mid-
1960s, the population had been reduced to a very low
level. The current size of the population is estimated
to be about 250 animals; however, no quantitative
data exist to confirm this estimate.

This population of gray whales occurs in the
Okhotsk Sea during the summer and migrates to
breeding grounds believed to be somewhere along the
southern coast of China. During the spring and
winter, small numbers of gray whales may be found
off Korea and Japan, migrating to or from the Ok-
hotsk Sea.

The Scientific Committee of the IWC reviewed the
status of the western North Pacific population of gray
whales at its 1997 meeting. The Scientific Committee
noted several threats to this population, including
habitat degradation along its migratory corridor and
the effects of climate change. However, the most
immediate and pressing concern identified by the
Scientific Committee was planned oil and gas develop-
ment in the Okhotsk Sea. Not only does such devel-
opment expose whales to the risk of oil spills, but the
noise associated with seismic surveys, ship traffic,
aircraft, and exploratory drilling has the potential to
disturb whales in this important feeding area.

The Sakhalin Energy Investment Company, a joint
venture formed by several major oil companies, has
exploration and development activities under way in
the area off the northeast coast of Sakhalin Island. It
is estimated that these two fields contain about one
billion barrels of oil and 408 billion cubic meters (14
trillion cubic feet) of natural gas. Oil production from
the first phase of this operation will begin in the
summer of 1999.
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In light of the planned oil and gas development in
the Okhotsk Sea, the IWC Scientific Committee has
recommended that high priority be given to research
and environmental monitoring programs concerning
this population of gray whales. Without such pro-
grams, it will not be possible to develop a mitigation
plan to reduce the effects of oil and gas development
on these whales. A long-term joint U.S.-Russian
research and monitoring program of these gray whales
was initiated in1997 by Sakhalin Energy Investment

Company and Exxon Neftegas.

Cook Inlet Beluga Whale
(Delphinapterus leucas)

Beluga whales are found seasonally in ice-covered
waters throughout the Arctic and sub-Arctic. During
winter, beluga whales migrate offshore, where they
are closely associated with open leads and polynyas in
the pack ice. In spring, they move into warmer
coastal areas to molt and calve. For management
purposes, five stocks are recognized in U.S. waters.
This distinction is based on the species’ discontinuous
summer distribution and on mitochondrial DNA
analyses that indicate clear genetic differences among
stocks in the summering areas. The five stocks are
the Cook Inlet, Bristol Bay, eastern Bering Sea,
eastern Chukchi Sea, and Beaufort Sea stocks.

The Cook Inlet stock has been the subject of
particular concern for several reasons. Separated
from the other four summer concentration areas by
the Alaska Peninsula and nearly 1,000 miles (1,610
km) by sea, the Cook Inlet stock is the most isolated
population of beluga whales in U.S. waters. Because
of their proximity to Anchorage, beluga whales in
Cook Iniet are exposed to the largest urban coastal
area in Alaska. They also have been subject to
intensive harvesting by Alaska Natives.

Since 1994 the National Marine Fisheries Service
has carried out aerial surveys of beluga whales in
Cook Inlet every June or July to help assess the
stock’s distribution and abundance. An analysis of
beluga whale sightings in Cook Inlet indicates that the
stock’s summer range has contracted in recent years.
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In contrast to the 1970s and 1980s, animals now are
rarely seen in offshore waters or the lower reaches of
the inlet. During mid-summer, most of these beluga
whales now concentrate in a few groups in the upper
reaches of the inlet around river mouths and disburse
as winter approaches.

The draft 1998 stock assessment report on Cook
Inlet beluga whales prepared by the Service estimated
a population size of 834 whales, including calves,
with a minimum population estimate of 712 animals.
Based on these estimates, the draft assessment calcu-
lated the potential biological removal level for this
population at 14 animals per year, utilizing a recovery
factor of 1.0. The potential biological removal is the
maximum number of animals, not including natural
mortalities, that may be removed from a marine
mammal stock while providing reasonable assurance
that the stock will recover to or remain within its
optimum sustainable population level.

The Alaska Regional Scientific Review Group is a
scientific committee appointed by the Service that,
ammong other things, provides scientific advice on the
status of Alaska marine mammal stocks. At its
meeting of 18-20 November 1998 the group consid-
ered new information on the population status of the
Cook Inlet beluga whale stock. Reanalysis by the
National Marine Fisheries Service of survey data from
1994 through 1998 incorporating video analysis of
surfacing behavior indicate a decline in the Cook Inlet
population from an estimated 653 individuals in 1994
to 347 in 1998, or about a 47 percent reduction in
numbers. Based on these analyses, the group recom-
mended that the Service use the 1998 population size
point estimate of 347 animals and a recovery factor of
0.5 when calculating the potential biological removal
level for the 1999 Cook Inlet beluga whale stock
assessment. These changes would result in a substan-
tial decrease in the estimated number of beluga that
could safely be removed from the stock, from 14 to
about 3 animals annually.

Native Subsistence Harvest

Provisions of the Marine Mammal Protection Act
allow Alaska Natives to take marine mammals for
subsistence or handicraft purposes provided the take
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is not accomplished in a wasteful manner. The
Alaska Beluga Whale Committee, made up of Alaska
Native beluga whale hunters and biologists, was
established to help conserve beluga whales and
manage beluga whale hunts, Based on information
from a variety of sources, the committee reported an
average subsistence harvest of Cook Inlet beluga
whales of about 15 animals per year between 1990
and 1994, However, this is almost certainly an
underestimate because it does not take into account
animals that were struck and lost; neither does it
include beluga whales taken by Natives who hunt in
Cook Inlet but live outside the region. The Cook
Inlet Marine Mammal Council, in consultation with
beluga hunters from Cook Inlet, estimated that more
than 30 beluga whales were taken by subsistence
hunters annually through 1994.

The most thorough survey of beluga whale subsis-
tence harvests in Cook Inlet was undertaken in 1995
and 1996 by the Cook Inlet Marine Mammal Council.
The council reported through the Alaska Beluga
Whale Committee that 72 beluga whales were taken in
1995, including 22 that were struck and lost. Be-
tween 98 and 147 were reportedly taken in 1996,
including 49 to 98 that were struck and lost.

To further compound the problem of high harvests,
beluga whale muktuk is being regularly sold to Alaska
Natives in Anchorage under section 101(b) of the
Marine Mammal Protection Act, which allows edible
portions of marine mammals taken by Alaska Natives
to be sold in Native villages and towns. Muktuk, the
skin and blubber from the whale, is a highly valued
Native food. As a result, beluga whales hunted near
Anchorage have a substantial cash value, and some
hunters reportedly are taking them in large numbers,

Clearly, the number of beluga whales being taken
by Native hunters far exceeds the potential biological
removal level of 14 whales per year calculated in the
Service’s 1998 draft Cook Inlet beluga whale stock
assessment or the 3 whales per year that could be
taken safely if procedures recommended by the Alaska
Regional Scientific Review Group were adopted.

As of the end of 1998 there was no effective
mechanism in place to limit the Native subsistence
harvest of Cook Inlet beluga whales. The National
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Marine Fisheries Service, in consultation with Alaska
Natives, has been exploring the possible use of the co-
management process provided for in section 119 of
the Marine Mammal Protection Act to better manage
the Native beluga whale harvest. Both the Alaska
Beluga Whale Committee and the Cook Inlet Marine
Mammal Council are working closely with the Service
to rectify this problem. To this end, these groups will
host a workshop in spring 1999 to discuss Cook Inlet
beluga whale issues and a co-management approach to
reducing harvests. However, a number of contrib-
uting factors have made this a particularly difficult
issue to address through the co-management process.
Cook Inlet is a large area that includes many commu-
nities. Its Alaska Native population includes residents
of local villages as well as those who have moved into
the region from elsewhere in Alaska. Beluga hunters
who have moved into the area may not be members of
local tribes, the Cook Inlet Marine Mammal Council,
or other tribal groups. Consequently, they may not
be bound by any cooperative agreements between the
Service and these entities. In addition, Cook Inlet
beluga whales may be hunted legally by Alaska
Natives living in other parts of the state, and some
beluga whales are taken by visiting Native hunters.

Ultimately, the greatest difficulty lies in enforcing
provisions agreed upon through the co-management
process. Although amendments to the Marine Mam-
mal Protection Act provide for co-management
agreements, as currently interpreted by the National
Marine Fisheries Service, they do not convey any
additional authority to enforce such agreements.
Thus, despite agreement by the Service, the Alaska
Beluga Whale Committee, and the Cook Inlet Marine
Mammal Council that cornmercial sale of beluga
whale parts should be disallowed and hunting cur-
tailed, it appears that, to accomplish this, the Service
will need to designate the stock as depleted under the
Marine Mammal Protection Act or list it as threatened
or endangered under the Endangered Species Act and
promulgate accompanying regulations using formal
rulemaking procedures.

Status Review of Cook Inlet Beluga Whales
Concern over the decreasing population of beluga

whales in Cook Inlet and the apparent overharvest of
these animals prompted the Service to publish a notice
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in the 19 November 1998 Federal Register that it
intends to conduct a status review of Cook Inlet
beluga whales. The notice further requested that
interested parties submit pertinent information and
comments regarding these whales to the Service by 19
January 1999. The review will consider the current
status of the Cook Inlet stock, including its distribu-
tion, abundance, population dynamics, food habits,
health, the effects of the Native subsistence harvests,
and potential effects of other anthropogenic impacts.

At the end of 1998 the Commission, in consulta-
tion with its Commissioners and Committee of Scien-
tific Advisors, was developing comments to the
Service in response to the notice. Among other
things, the Commission expected to emphasize the
need for a cooperative approach to the sustainable
harvest issue, in which the Native community and the
Service share responsibility for conserving the Cook
Inlet beluga whale stock. It also expected to recom-
mend that the Cook Inlet beluga whale stock be listed
as endangered or threatened under the emergency
listing provisions of the Endangered Species Act. The
Commissign also was considering recommendations
on various approaches that the Service might take to
reduce the harvest of beluga whales from Cook Inlet
to a number that the population can sustain.

Gulf of Maine/Bay of Fundy
Harbor Porpoise
(Phocoena phocoena)

Harbor porpoises are one of the smallest and
shortest lived of all cetaceans. Less than two meters
long when fully grown, they reach sexual maturity at
about the age of three and have an average life span
of only 10 years. Harbor porpoises are distributed
among relatively discrete coastal stocks and occur
only in the Northern Hemisphere at temperate and
boreal latitudes. Harbor porpoises are vulnerable to
becoming entangled and drowned in gillnets. Because
they feed on small schooling fish, such as herring,
capelin, and silver hake that are either sought by gill-
netters or eaten by other fish sought by gillneiters,
harbor porpoises are caught in significant numbers in
some areas and many regional stocks have declined
substantially.
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One such stock experiencing a high level of by-
catch occurs along the east coasts of the United States
and Canada, Known as the Gulf of Maine/Bay of
Fundy harbor porpoise stock (hereafter called the Gulf
of Maine harbor porpoise stock), its range extends
from the Bay of Fundy, Canada, to Cape Hatteras,
North Carolina. The fishery-related bycatch from this
stock exceeds that of any other cetacean stock in U.S.
waters. Gulf of Maine harbor porpoises probably
have been taken in Canada since at least the 1960s,
when gillnet fisheries for groundfish (e.g., cod,
flounder, and haddock) began in the Bay of Fundy,
and in New England since the early 1970s, when a
similar fishery began in the Gulf of Maine. It is not
known when this bycatch reached levels that could
adversely affect the stock’s abundance.

Most of the harbor porpoise bycatch has been taken
from these areas in summer and fall. During sum-
mer, when most of the stock is concentrated near the
northern end of its range, most of the catch has been
in the Bay of Fundy region. Between fall and spring
the stock disperses throughout its range, and harbor
porpoises are caught incidentally in gillnet fisheries
for dogfish, monkfish, herring, and shad, as well as
groundfish. During spring and fall, most bycatch has
been taken between New Hampshire and New Jersey.
In January and February, harbor porpoises are taken
as far south as Maryland and by spring, as far south
as North Carolina.

The size of the Gulf of Maine harbor porpoise
stock has been estimated from three population
surveys conducted during the summers of 1991, 1992,
and 1995. Estimates from these three surveys were
37,500 porpoises (95 percent confidence interval
26,700 to 86,000), 67,500 porpoises (95 percent
confidence interval 32,900 to 104,600), and 74,000
porpoises (95 percent confidence interval 40,900 to
109,100), respectively. Because harbor porpoises
spend little time at the surface and because their
distribution may vary from year to year depending on
environmental conditions, they are difficult to survey
and resulting abundance estimates have wide, overlap-
ping confidence intervals that cannot be used to assess
population trends during the five years., However, by
pooling and weighting data from the three surveys, a
best estimate of population size has been developed —
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54,300 porpoises (95 percent confidence interval
41,300 to 71,400).

A direct measure of population trends is not
possible because no regionwide harbor porpoise
surveys have been conducted before 1991 or since
1995 (another survey is scheduled for the summer of
1999). However, using information on harbor por-
poise life history, population size, and incidental take
levels, the National Marine Fisheries Service conclud-
ed early in the 1990s that the number of harbor
porpoises being caught in gillnets was probably
exceeding sustainable levels for the stock.

Reliable estimates of harbor porpoise bycatch
levels were not available in the 1980s. Because of
growing concern about the possible effects on the
regional harbor porpoise stock, the National Marine
Fisheries Service began a program in 1989 to place
observers aboard a representative sample of gillnet
boats fishing in coastal waters of the Gulf of Maine to
assess incidental take rates. By expanding the ob-
served bycatch rates with a measure of total gillnet
fishing effort for the Gulf of Maine, the Service was
able to estimate bycatch levels for the area. A similar
observer program began in Canada in the Bay of
Fundy in 1994. As information on gillnet fishing and
the resulting incidental take of harbor porpoises
became available for other areas off New England and
along U.S. mid-Atlantic coastal states, observer
efforts were initiated and bycatch estimates were
developed for those areas as well (Table 3).

Most gillnet fishing involving the incidental take of
Gulf of Maine harbor porpoises in U.S. and Canadian
waters is now sampled by observers. However, there
are no bycatch estimates for fishing in the Bay of
Fundy before 1993 and no estimates for the mid-
Atlantic region before 1995. Thus, for recent years,
the sum of the three regional bycatch estimates
provides a relatively complete reflection of overall
bycatch from the stock, but earlier estimates omit
substantial amounts of bycatch.

As shown in Table 3, bycatch estimates for the
Gulf of Maine and the Bay of Fundy appear to have
declined substantially since 1993, including a decline
of about 50 percent between 1994 and 1997. This is
due, at least in part, to management actions designed
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to reduce gillnet fishing effort and protect harbor
porpoises. The decline since 1993 includes a sharp
drop in bycatch levels in Canada, which appears to be
due to a substantial decrease in overall fishing effort.
However, the establishment of time-area fishing
closures and the use of pingers in Canadian waters
also may have contributed partially to the reduced
catch in this area. Bycatch data for U.S. waters also
indicate that, in areas where past bycatch levels have
been high and extensive time-area fishing closures
established (e.g., coastal waters between northeastern
Massachusetts and southern Maine), bycatch levels
have declined substantially. These decreases, howev-
er, have been offset by increases in bycatch in other
areas, such as inshore waters south of Cape Cod and
offshore waters in the southern Gulf of Maine, where
fishing effort has expanded and time-area management
efforts have been absent or limited in scope.

The recent increase in bycatch estimates off U.S.
mid-Atlantic coastal states, from about 100 in 1995 to
about 570 in 1997, also is a significant factor in why
the total bycatch estimates for all areas have declined
little. The increase in this area could correspond to
expansion in the mid-Atlantic area observer program,
increased fishing effort, or both. For the most part,
the increase in bycatch estimates for this area proba-
bly reflects a more complete and accurate regional
estimate, rather than an actual fivefold increase in the
incidental take levels.

Management Actions before 1998

In October 1992 the National Marine Fisheries
Service asked the New England Fisheries Management
Council to amend the northeast multi-species fishery
management plan under which the New England sink
gillnet fisheries for groundfish are managed. Specifi-
cally, it asked the Council to include an objective in
the plan for reducing harbor porpoise bycatch.
Pursuant to this request, the Council began recom-
mending management measures to reduce harbor por-
poise bycatch off New England. The first of these,
implemented by the National Marine Fisheries Service
in 1994, established seasonal time-area fishing clo-
sures in areas of high bycatch. They proved to be too
brief and too narrowly drawn to be effective and,
since then, the time period, size, and number of
closures have gradually been increased.
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Table 3. Estimates of harbor porpoise bycatch in sink gillnet fisheries in the Bay of Fundy (Canada), Gulf
of Maine (U.S.), and off the U.S. mid-Atlantic states, 1990-1998!

Year Gulf of Maine?

1990 2,900 (1,500-5,500)
1991 2,000 (1,000-3,800)
1992 1,200 (800-1,700)
1993 1,400 (1,000-2,000)
1994 2,100 (1,400-2,900)
1995 1,400 (900-2,500)
1996 1,200 (800-1,400)
1997 1,000 (500-1,600)
1993 (not yet available)

1

Bay of Fundy®

424 (200-648)
101 (80-122)

U.S. Mid-Atlantic®

87 103 (11-254)
20 310 (162-567)
43 572 (300-1,100)
10 (not yet availabie)

Numbers in parentheses are ranges of the 95 percent confidence interval where available.

2 D, Palka. 1997. Gulf of Maine Harbor Porpoise By-catch. Prepared for the Guif of Maine Harbor Porpoise Take Reduction Team
Meeting, December 16-17, 1997. National Marine Fisheries Service, Woods Hole, Massachusetts, Estimate for 1997 provided

by National Marine Fisheries Service as unpublished data.

3 E. A. Trippel, 1998, Harbour Porpoise By-Catch in the Lower Bay of Fundy Gillnet Fishery. DFQ Maritime Regional Fisheries
Status Report 98/7E, Canadian Department of Fisheries and Oceans, Dartmouth, Nova Scotia,

4 D. Palka,

1997, Mid-Atlantic Harber Porpoise By-Catch and Gear Characteristics. Prepared for the Gulf of Maine Harbor

Porpoise Take Reduction Team Meeting, December 16-17, 1997, National Marine Fisheries Service, Woods Hole, Massachusetts.
Estimate for 1997 provided by National Marine Fisheries Service as unpublished data.

In addition, the Service has encouraged New
England gilinetters to use acoustic deterrent devices
called pingers. Attached to gillnets at intervals along
their length, pingers emit periodic sound pulses
intended to keep harbor porpoises away from nets.
Experiments indicate that, in at least some areas,
pingers can reduce harbor porpoise bycatch rates by
90 percent or more when properly deployed and
maintained. It is not clear whether these devices
annoy and repel porpoises or simply alert them to the
presence of nets. Nor is it clear precisely what sound
characteristics elicit the avoidance response. Time-
area management zones to prohibit gillnet fishing or
require that nets be equipped with pingers have been
the principal approaches to date for reducing harbor
porpoise bycatch off New England.

Measures to reduce bycatch off mid-Atlantic
states, first adopted by the Service late in 1998, will
go into effect during the winter and spring 1999
fishing seasons. Thus, their effectiveness is currently
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unknown. As discussed below, initial bycatch reduc-
tion measures for this area involve time-area fishing
closures, net design requirements, and limits on the
amount of gear that can be fished. There are no
provisions for using pingers in the mid-Atlantic area.

Recent actions to reduce harbor porpoise bycatch
have been guided by the 1994 amendments to the
Marine Mammal Protection Act that established a new
regime for managing marine mammal-fishery interac-
tions. In part, the approach requires the Service to
calculate a potential biological removal level for each
marine mammal stock in U.S. waters. The potential
biological removal level is an estimate of the number
of animals that can be removed from a marine mam-
mal stock annually (not including natural mortality),
while ensuring that the stock will increase toward or
remain at its optitnum sustainable population level.
For Gulf of Maine harbor porpoises, the Service has
calculated the potential biological removal level to be
483 harbor porpoises per year.
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As indicated in Table 3, past incidental take levels
in commercial fisheries have been several times higher
than the calculated potential biological removal level.
In such cases, the Service is required to develop and
implement an incidental take reduction plan. In part,
these plans must set forth measures to reduce bycatch
below the potential biclogical removal level within six
months. Given particular concern for the Gulf of
Maine harbor porpoise stock, the 1994 amendments
specifically required that the Service implement a take
reduction plan no later than 1 April 1997,

The 1994 amendments also required the Service
to establish take reduction teams to help develop and
review take reduction plans. Each team is to focus on
a marine mammnal stock or group of stocks affected by
a particular fishery or related group of fisheries.
Teams are to be composed of representatives of
relevant fisheries, environmental groups, federal and
state agencies, and academia. Within six months of
being established, a team is to submit a recommended
take reduction plan to the Service that is agreeable to
all team members, Thereafter, teams are to meet
periodically and recommend needed improvements
until the goals of the take reduction plan are met.

The Service established two take reduction teams
for Gulf of Maine harbor porpoises: a Guif of Maine
team established on 12 February 1996 to address New
England gillnet fisheries and a mid-Atlantic team
established on 25 February 1997 for gillnet fisheries
between New York and North Carolina. Two teams,
rather than one, were established because, when the
Gulf of Maine team was formed, information was not
yet sufficient to develop bycatch estimates or take
reduction measures for the mid-Atlantic region. Also,
because of regional differences in target species,
gillnet fishing methods, participants, and the status of
efforts to address the problem, the Service determined
that it would be more efficient for separate teams to
develop take reduction measures for each area.

As discussed in previous annual reports, the Gulf
of Maine team provided the Service a recommended
take reduction plan reflecting a consensus of its
members on 7 August 1996. It recommended a series
of time-area management zones in which gillnet
fishing would either be prohibited entirely or permit-
ted only if gillnets were equipped with pingers. It
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also recommended related research and management
actions for training fishermen in the use of pingers,
collecting and analyzing observer data, studying the
effects and effectiveness of pingers, and undertaking
certain other related tasks. Through these measures,
the team projected that the bycatch level in New
England would be reduced to 382 porpoises.

At about the same time that the Gulf of Maine
team submitted its plan, the New England Fishery
Management Council proposed modifying the system
of time-area management zones for gillnet fishing in
New England. The changes, which were adopted by
the Service, made its system of time-area management
zones similar to that which the team recommended.
Although the Service is required to circulate and
implement a team’s plan (with any changes the
Service deems appropriate) within six months of
receiving a plan, the Service apparently decided that
immediate action on the plan was unnecessary, given
its action on the Council’s recommendation. Howev-
er, on 13 August 1997 the Service published a pro-
posed take reduction plan in the Federal Register that
was slightly less restrictive than the one recommended
by the team in August 1996,

The mid-Atlantic team submitted its recommenda-
tions to the Service on 25 August 1997. Observer
data reviewed by the team suggested that bycatch raies
among New England gillnetters fishing in the mid-
Atlantic region in winter were substantially higher
than bycatch rates of local fishermen. This appeared
to be due to combinations of different gear charac-
teristics, such as twine diameter, mesh size, and the
number and length of nets. Therefore, to reduce
harbor porpoise bycatch off the mid-Atlantic states,
the team recommended a combination of fishery
closures, gear requirements (e.g., the use of nets with
certain twine diameters), and restrictions on the
number and length of nets.

During the final four months of 1997 new infor-
mation indicated that the bycatch reduction measures
adopted in 1996 were ineffective, and the Service
extended the comment period on its August proposal
and sought further advice from the Gulf of Maine
team. In its 14 October 1997 comments to the
Service on the proposed plan, the Commission noted
that, given new information indicating a significant
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level of bycatch in the mid-Atlantic region and re-
quirements to reduce the total bycatch throughout the
stock’s range to below the potential biological removal
level within six months, it was highly unlikely that
measures proposed more than a year earlier for the
Gulf of Maine would be sufficient. Therefore the
Commission recommended that the Service immedi-
ately reexamine its proposed plan in light of new
bycatch data and either (1) develop a separate emer-
gency rule to implement bycatch reduction measures
for the 1998 winter-spring gillnetting fishing season in
the mid-Atlantic region concurrent with implementing
new measures for the New England area, or (2)
modify the proposed take reduction measures for New
England to further reduce bycatch off New England
by an amount that would compensate for expected
bycatch levels in the mid-Atlantic region.

The Gulf of Maine take reduction team, which
includes a representative of the Marine Mammal
Commission, met on 16-17 December 1997 to consid-
er new information on the bycatch of harbor porpoises
and further take reduction measures. As of the end of
1997, the team had not yet forwarded the results of its
meeting and the Service had taken no further steps to
implement its proposed take reduction plan for New
England waters or to act on recommendations by the
mid-Atlantic team for take reduction measures off the
mid-Atlantic states.

Developments in 1998

On 14 January 1998 a report on the Gulf of
Maine team’s December 1997 meeting was sent to the
Service. Because many fishermen were unable to
attend, the report did not reflect a consensus of its
members. However, those present concluded that
information on bycatch levels made available since its
previous meeting in mid-1996 indicated that take
reduction goals were not being met and that the
team’s August 1996 recommended plan as modified
by the Service in August 1997 was unlikely to reduce
bycatch levels below the potential biological removal
level. An alternative system of time-area management
zones was discussed, but, in the absence of several
representatives of the fishing industry, no recommen-
dations were put forward.
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Based on the comments received and further
deliberation, the Service developed a new harbor por-
poise take reduction plan proposal. In the interim, no
action was taken to implement any harbor porpoise
take reduction measures for the mid-Atlantic region or
to modify the New England system of time-area
management zones for harbor porpoises last amended
in 1996. As a related matter, however, the National
Marine Fisheries Service, at the recommendation of
the New England Fishery Management Council,
adopted additional time-area fishery closures off New
England to prevent overfishing on a collapsing cod
stock in the Gulf of Maine. The new closures were
published in the Federal Register on 31 March 1998
and became effective on 1 May 1998. They include
some areas where harbor porpoise bycatch rates have
been high and, as a result, were expected to coinci-
dentally reduce harbor porpoise bycatch.

On 11 September 1998 the Service published a
new proposed harbor porpoise take reduction plan in
the Federal Register replacing its August 1997 propos-
al. The new plan proposed take reduction measures
for both New England and the mid-Atlantic region.

For the New England area, the new plan pro-
posed a complex system of expanded time-area
management zones that overlaid other time-area
closures previously adopted to conserve fish stocks
and to reduce entanglement of right whales. The new
time-area management zones for harbor porpoise
substantially expanded the areas in which fishing with
pingers would be required. Given the closures and
assuming that pingers would reduce porpoise bycatch
by 80 percent compared to fishing without pingers,
the Service predicted that bycatch levels in New
England would be reduced from an average of 1,883
porpoises per year between 1990 and 1995 to 309
harbor porpoises per year.

For the mid-Atlantic area, the Service proposed
the closures and gear requirements recommended by
the mid-Atlantic take reduction team in its August
1997 report. These measures included a complex set
of restrictions that varied depending on the location of
the fishing activity and whether the mesh size is
greater or less than seven inches. The restrictions set
limits on the number and length of nets and the
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minimum diameter of twine used for net webbing.
They also include requirements for tie-downs (i.e.,
tying floatlines and leadlines together to minimize the
vertical height of the net) and affixing identification
tags to nets. With these measures, the Service pro-
jected that bycatch levels in the mid-Atlantic area
would be reduced by 79 percent. Based on an aver-
age annual bycatch estimate of 207 for 1995 and
1996, it projected that bycatch in the mid-Atlantic
area would be reduced to 50 per year.

The proposed plan also included several non-
regulatory provisions. These include a mandatory
training program on the use and maintenance of
pingers; efforts to randomly check pingers for their
functional reliability; the development of hydrophones
for enforcement officers to help ensure that deployed
nets are equipped with functioning pingers; studies to
assess the possibility that porpoises may habituate to
pinger sound (thereby reducing the effectiveness of
pingers); studies of the effects of pinger sounds on
other ecosystem components; efforts to make bycatch
estimates available in a more timely manner; and an
expanded observer program for the mid-Atlantic area.

The Commission provided comments on the
proposed plan to the Service on 13 October 1998. In
its letter, the Commission noted that the new proposal
incorporated important new features, such as take
reduction measures for the mid-Atlantic area, mea-
sures to expand the use of pingers off New England,
and the implementation of relevant rules under provi-
sions of the Marine Mammal Protection Act rather
than fishery management plans. The Commission
concluded that the rules should contribute substantially
to reducing the harbor porpoise bycatch.

The Commission also noted, however, that some
assumptions used by the Service to predict expected
bycatch levels under the proposed plan were overly
optimistic. =~ For example, it noted that available
pingers require a level of maintenance difficult to
provide in commercial operations and that experience
to date with their use in comimercial operations
suggests that porpoise bycatch would be reduced 50
percent or less in some times and areas. Thus, it did
not seem reasonable to expect that pingers, at least in
the initial year of broadscale use, would achieve an 80
percent reduction in bycatch in all areas. In addition,
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the Commission noted that time-area restrictions have
often displaced fishing effort and associated bycatch to
surrounding areas and times. The plan did not
account for such shifts in predicting future bycatch
estimates.  Further, the Commission noted that
bycatch estimates for the mid-Atiantic area were based
on questionable assumptions that almost certainly
underestimated bycatch in that area. Thus, the
Service was underestimating bycatch reduction needs
for the mid-Atlantic area.

Therefore, the Commission recommended that the
Service use a more conservative estimate of the likely
effectiveness of pingers and reexamine the accuracy of
the mid-Atlantic area bycatch estimates used as the
basis for developing its plan. Noting the need to
offset higher bycatch levels given its reduced expecta-
tions for the initial effectiveness of pingers, the
Commission recommended that the Service replace its
complex system of time-area management zones for
pingers with a blanket provision requiring that pingers
be used on all gillnets in all times and areas off New
England except Massachusetts Bay and south of Cape
Cod in summer when harbor porpoises are unlikely to
occur in those areas. Doing so, the Commission
noted, would increase the level of bycatch reduction
realized by using pingers, simplify the regulations,
and facilitate enforcement. With regard to enforce-
ment, the Commission noted that, by requiring all
gillnets to be equipped at all times with functioning
pingers, it would be possible to check for properly
functioning pingers in port as well as on fishing
grounds. If a blanket requirement for using pingers
still was insufficient to reduce projected bycatch below
the potential biological removal level, the Commission
recommended that the Service reconsider a provision
recommended by the Gulf of Maine team, but not
adopted by the Service, to close an area between
northeastern Massachusetts and southern Maine to all
gillnet fishing during March.

On 2 December 1998 the Service published final
rules in the Federal Register to implement the regula-
tory portions of its harbor porpoise take reduction
plan. Although the final rule included some changes,
they did not differ significantly from the proposed
measures, For the New England area, the Service
retained its approach of overlaying new time-area
management zones (i.e., for fishing closures and
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fishing only with pingers) on the existing system of
gillnet fishing closures to protect groundfish and right
whales (see Figure 3). The time period for one man-
agement zone was shortened, it was exiended for
another, and it was shifted for a third. For the mid-
Atlantic area, the Service adopted its proposed mea-
sures with one change. It eliminated application of
the rules to gillnets with small mesh (less than 5-inch
mesh) used to catch bluefish, weakfish, croaker,
baitfish, and other species. The exemption was based
on a very low estimate of bycatch levels in the small-
mesh gillnet fishery.

Regarding the Commission’s recommendations,
the Service noted that if bycatch levels are not re-
duced below the potential biological removal level,
further bycatch reduction measures, including those
recommended by the Commission and others, would
be reconsidered.

Marine Mammal Commission
Harbor Porpoise Review

To help determine if all necessary and possible
steps were being taken to assess and monitor the
status of the Gulf of Maine harbor porpoises and to
reduce porpoise bycatch levels, the Commission held
a review of the harbor porpoise research and manage-
ment program during its 10-12 November 1998
annual meeting in Portland, Maine. At the meeting
the Service reviewed its ongoing and planned activities
to implement the above-noted take reduction plan.

With regard to research activities, representatives
of the Service noted that another harbor porpoise
population survey is planned for the summer of 1999.
The results are expected to provide a basis for assess-
ing recent population trends. They also noted that the
Service and the Canadian Department of Fisheries and
Oceans plan to jointly sponsor a study in 1999 to
assess the effectiveness of “reflective” net designs to
reduce harbor porpoise bycatch. Reflective nets are
made of materials that harbor porpoises might detect
and thereby avoid more readily.

With regard to research on pingers, it was noted
that an initial study had been supported during 1998
to determine if harbor porpoises habituate to pinger
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sounds over time, thereby lessening the devices’
effectiveness as a deterrent.  Preliminary results
suggest some evidence of habituation, but there were
no strong indications in this regard. Further studies
of habituation and studies of the effects of pinger
sound on other marine species are being planned.
The Commission also was advised that a 1997 study
on the effectiveness of pingers in reducing bycatch
also tested the ability of different sound characteristics
(e.g., frequencies) to deter harbor porpoises. Al-
though the results indicate that different frequencies
and frequency sweeps are effective, no plans for re-
search to further define effective sound characteristics
were identified.

Representatives of the Service also reviewed steps
being taken to resolve a number of management
issues. They noted that bycatch estimates would be
developed and made available in a more timely
manner. In the past, availability of these estimates
has lagged one or two years behind the end of a
fishing season. In the future, the Service stated that
bycatch estimates would be developed quarterly and
be made available three to four months after a fishing
season. It also noted that some gilinetters have
thwarted Service efforts to place observers aboard
their vessels to monitor bycatch, even though they are
required to take observers when asked. It was noted
that efforts to enforce this requirement would be
strengthened in the future. For fishing boats too small
to carry an observer, observations would be made
from a separate boat,

Representatives of the Service also noted that
steps were being taken to ensure that gillnetters meet
the requirements for using pingers. They noted that
a series of regional workshops for gillnetters on the
deployment and maintenance of pingers had already
been initiated. Gillnetters fishing with pingers will be
required to have a certificate attesting to their partici-
pation in one of these workshops, The Commission
also was advised that the Service was exploring means
of defraying the cost of purchasing pingers, estimated
at perhaps $3,000 to $6,000 per vessel depending on
the number of nets carried. It also was noted that
work was being done to develop and provide enforce-
ment officials with hydrophones for checking whether
deployed gillnets are equipped with functioning
pingers in times and areas where they are required.
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Based on its review, the Commission wrote to the
Service on 8 December 1998 to provide further
comments and recommendations on implementing the
harbor porpoise take reduction plan. In its letter, the
Commission noted that it was clear that the Service
was devoting a high level of attention to the issue and
the Commission commended the Service for the steps
it was taking to implement the plan.

The Commission remained concerned, however,
that the plan was based on low bycatch estimates for
the mid-Atlantic area and overly optimistic expecta-
tions for bycatch reduction measures., For example,
the Service provided a new 1997 estimate of bycatch
for the mid-Atlantic region of 572 porpoises, which
was more than twice the estimate used to develop the
take reduction plan (i.e., an average of 207 for 1995
and 1996). As noted above, the 1997 estimate, based
on improved observer data, is likely more accurate.
If the Service’s assumed bycatch reduction of 79
percent under the plan’s measures is applied to the
1997 figure, then the predicted bycatch level for the
mid-Atlantic region would be more than twice that
projected by the Service (i.e., 120 porpoises rather
than 50 porpoises). In addition, for some times and
areas, information provided by the Service indicated
that bycatch rate reductions during commercial fishing
operations using pingers have been substantially less
than the 80 percent level assumed in the Service’s
plan. Therefore, in the Commission’s 8 December
letter it restated its belief that take reduction measures
should be strengthened and it referenced recommenda-
tions in this regard that were set forth in its 13
October 1998 letter.

In addition, because of the increasing reliance on
pingers to reduce bycatch, the Commission recom-
mended that the Service undertake additional research
on pingers to improve understanding of the factors,
such as the frequencies, frequency variations, and
harmonics, that serve to prevent harbor porpoises
from being caught. It also recommended that the
Service determine how pinger sound characteristics
and associated bycatch rates change over time as
battery power declines. Also, to speed progress in
designing pingers that are easier to use and require
less maintenance, the Commission recommended that
the Service (1) consult with fishermen and scientists
experienced in using pingers to identify ways of
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making pingers more reliable and easier to use, and
(2) as warranted, contract with a qualified engineer to
design an improved prototype pinger incorporating
desired features.

Proposal To List Gulf of Maine
Harbor Porpoise as Threatened

In September 1991 the Sierra Club Legal Defense
Fund, on behalf of 13 environmental organizations,
petitioned the National Marine Fisheries Service to list
the Gulf of Maine harbor porpoise stock as threatened
under the Endangered Species Act. Shortly thereafter,
the Service published a Federal Register notice
announcing receipt of the petition and requesting
comments and related information on the action. In
considering the petition and available information, the
Service determined that bycatch in the gillnet fisheries
was exceeding sustainable levels and that the popula-
tion was likely to become endangered in the foresee-
able future if bycatch levels were not reduced. At the
time no measures were in place to reduce porpoise
bycatch levels. Therefore, on 7 January 1993 the
Service published a proposed rule in the Federal
Register to list the Gulf of Maine harbor porpoise as
threatened.  Shortly thereafter, the New England
Fishery Management Council began developing
measures to reduce harbor porpoise bycatch, and in
1994 amendments to the Marine Mamma! Protection
Act set in motion steps to develop take reduction
plans, In light of these efforts, the Service deferred
final action on its proposal.

As noted above, initial actions proved insufficient
and steps were taken to strengthen them. Although
incidental take levels remained high and the Endan-
gered Species Act requires action to be taken on a
petitioned listing within one year, the Service contin-
ued to defer action on its proposed rule. As noted
below, a lawsuit was filed on 21 August 1998 by the
Center for Marine Conservation, the Humane Society
of the United States, and the International Wildlife
Coalition alleging a number of violations by the
National Marine Fisheries Service with regard to its
efforts to reduce harbor porpoise bycatch. The
Service’s failure to take final action on the petition to
list harbor porpoises as threatened was among the
violations cited.
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To help resolve action on the petition and pro-
posed rule and in light of the elapsed time since the
previous comment period, the Service published a
Federal Register notice on 22 October 1998 reviewing
new information and developments bearing on the
proposed action since 1993 and reopening the com-
ment period. In this regard, the Commission’s 8
December 1998 letter to the Service noted that by-
catch levels have remained several times higher than
the potential biological removal level since 1993 and,
in the Commission’s view, it seemed doubtful that
actions currently proposed would reduce bycatch
below that level. Even if the Service’s plan is suc-
cessful in reducing bycatch to levels below the poten-
tial biological removal level, the Commission noted
that it could take several years of successful manage-
ment for the stock to recover from past decades of
unsustainable bycatch levels. Therefore, the Commis-
sion recommended that the Service announce an intent
to proceed with listing the Gulf of Maine harbor
porpoise stock as threatened unless measures adopted
under the take reduction plan successfully reduce
bycatch levels to less than the potential biological
removal level.

The Commission also recommended that the
Service keep the population’s status under close
review and continue to improve information on the
stock’s abundance and trends by (1) completing the
planned population survey scheduled for the summer
of 1999; (2) developing a correction factor to account
for ship avoidance behavior by harbor porpoises
during population surveys; (3) conducting a retrospec-
tive analysis of past bycatch levels to account for
harbor porpoise bycatch in areas, such as the mid-
Atlantic region and the area south of Cape Cod, that
were not previously considered because of limited data
on local bycatch rates; (4) developing a harbor por-
poise population model using the best available
information on key biological parameters to assess
population status and trends; and (5) conducting a
population viability analysis based on the analysis of
population size and trends to determine the probability
of extinction.

At the end of 1998 the Service expected to
announce a decision regarding its listing proposal in
early January 1999.
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Litigation

After efforts to persuade the Nationali Marine
Fisheries Service to adopt additional protective mea-
sures for harbor porpoises proved unsuccessful, the
Center for Marine Conservation, the Humane Society
of the United States, and the International Wildlife
Coalition filed suit in U.S. district court on 21 August
1998 to compel the Service to implement such mea-
sures (Center for Marine Conservationv. Daley). The
plaintiffs alleged that the Service had violated the
Endangered Species Act by failing to take final action
on its proposed rule to list harbor porpoises as threat-
ened within the prescribed timeframe. They also
claimed that the Service had violated the Marine
Mammal Protection Act by failing to publish a take
reduction plan by 1 April 1997 that would reduce the
incidental mortality and serious injury of harbor
porpoises to below the stock’s potential biological
removal level within six months.

The plaintiffs filed a motion for summary judg-
ment on 29 September 1998, but before the case could
be argued, the parties worked out a settlement. Under
the settlement agreement, approved by the court on 2
November 1998, the National Marine Fisheries
Service committed to issuing a final take reduction
plan for the Gulf of Maine harbor porpoise population
by 1 December 1998. The Service agreed that, if
pingers are required to be deployed off New England
during December under the plan, they would be
required immediately in coastal waters off northeast-
ern Massachusetis, Rhode Island, and southern Maine,
within 7 days in offshore waters of the Gulf of Maine,
and within 15 days in all other New England fishing
areas. All other elements of the plan were to take
effect by 1 January 1999,

The parties also agreed to a schedule for complet-
ing the listing process under the Endangered Species
Act. The Service committed to issue a final determi-
nation on the listing proposal by 4 January 1999. In
the event that the Service does not list the harbor
porpoise, it will undertake and, by 31 March 2000,
complete a 90-day review of the status of the Gulf of
Maine harbor porpoise stock.

The defendants also agreed to provide information
on harbor porpoise incidental take levels for 1998 and
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the first four months of 1999 to the plaintiffs by 31
July 1999, Thereafter, the Service will provide the
plaintiffs and the public with quarterly updates of
harbor porpoise take levels. The Service also pledged
to provide the plaintiffs by 30 June 1999 information
on the status and scope of a research program to
investigate the effects of pingers on the marine eco-
system and the potential for harbor porpoise habitua-
tion to or displacement by pingers.

Bottlenose Dolphin
(Tursiops truncatus)

Bottlenose dolphins occur throughout the world
both inshore and offshore in temperate and tropical
waters. It is the most common cetacean in the coastal
waters of the southeastern United States and is the
marine mammal species most likely to be affected by
fisheries, oil and gas exploration and development,
and other human activities in those waters. The
bottlenose dolphin also is the cetacean species main-
tained most frequently in captivity for public display
and scientific research.

Between June 1987 and March 1988 more than
700 bottlenose dolphins were found dead along the
Atlantic coast between New Jersey and Florida (see
Chapter V for information on this and subsequent
marine mammal unusual mortality events). The
National Marine Fisheries Service estimated that this
mass mortality may have reduced the mid-Atlantic
coastal migratory population of bottlenose dolphins by
as much as 60 percent. On 11 November 1988 the
Center for Marine Conservation petitioned the Service
to list that population as depleted under the Marine
Mammal Protection Act. Subsequently, the Service
proposed and on 6 April 1993 listed the population as
depleted.

As noted in its 1993 annual report, the Commis-
sion recommended on three separate occasions that the
Service not list the population as depleted without
simultaneously describing the steps that would be
taken to decide when it had recovered. Toward this
end, the Commission recommended that the Service
develop and implement a conservation plan for the
affected population. On 6 April 1993, the date that it
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published notification of the depletion listing, the
Service advised the Commission that it planned to
prepare a conservation plan that would address the
means for determining when the population had
recovered.

There also have been several unusual mortality
events involving bottlenose dolphins in the Gulf of
Mexico. As noted in previous Commission reports,
morbillivirus was determined or suspected to be the
cause of several of these events. Because of uncer-
tainty concerning the effects of the events on popula-
tion size and productivity, the National Marine
Fisheries Service requested in August 1990 that
organizations holding permits to collect bottlenose
dolphins for public display refrain from doing so
unless absolutely necessary to0 maintain a display.
Permit holders agreed and, since that time, no
bottlenose dolphins have been taken from U.S. waters
for public display. Instead, facilities are maintaining
displays by breeding previously captured animals.

Although live captures and removals are no
longer a concern, there is growing evidence that
incidental take in fisheries may be adversely affecting
some bottlenose dolphin populations. In some areas,
the estimated incidental take in fisheries is greater
than the calculated potential biological removal level
for the affected populations. As noted in Chapter IX,
boaters feeding and otherwise interacting with wild
dolphins also are a growing concern. As noted in
Chapters VI and VII, it also is not clear whether
offshore oil and gas exploration and development or
other activities in the northern Gulf of Mexico may be
affecting bottlenose dolphins.

Although there is no evidence that any bottienose
dolphin population in U.S. waters currently is declin-
ing, there are several reasons for concern:
® it is uncertain whether the concentrations of
bottlenose dolphins in different geographic areas
constitute discrete population units and, if so, the
boundaries, sizes, and productivity of those units;
the species is long-lived (males can live more
than 40 years and females more than 50) and
occupies coastal waters affected by a variety of
human activities, including pollution;
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e indications in at least one local area — Sarasota
Bay — that contaminants may be causing immu-
nosuppression and affecting the life span of
dolphins;

e first-born calves survive poorly, possibly because
of accumulation of fat-soluble contaminants in the
blubber of pre-reproductive females and their
transfer in milk during nursing;

e high levels of persistent organic contaminants
were found in the tissues of many of the dolphins
that died during the unusual mortality events
along both the mid-Atlantic and Guif coasts; and

e apparently large, but still undocumented, numbers
of bottlenose dolphins are being killed incidental-
Iy in commercial and recreational fisheries along
the mid-Atlantic and Gulf coasts.

These and other factors were considered during a
December 1996 review of the marine mammal re-
search program at the Southeast Fisheries Science
Center in Miami, Florida. This Center is responsible
for providing the information needed by the National
Marine Fisheries Service to conserve bottlenose
dolphin populations in the coastal waters of the mid-
Atlantic and Gulf states. During the program review,
the participants were advised that the Service’s region-
al office in' St. Petersburg, Florida, had drafted a
bottlenose dolphin conservation plan but, because of
other more pressing issues, it did not expect to
complete the plan in the foreseeable future. The
reviewers identified a broad range of actions that
should be included in the conservation plan.

Representatives of the Marine Mammal Commis-
sion participated in the 1996 review. On 31 Decem-
ber 1996 the Commission forwarded to the National
Marine Fisheries Service its recommendations for
staffing and improving the marine mammal research
program at the Southeast Center. The Commission
also provided an outline illustrating how the various
actions identified by the reviewers could be incorpo-
rated into a conservation plan. Many of the actions
recommended by the reviewers and the Commission
subsequently were undertaken.

During the Marine Mammal Commission’s annual
meeting in Portland, Maine, on 10-12 November
1998, representatives of the Service presented infor-
mation on ongoing efforts to determine the discrete-

ness, size, and productivity of bottlenose dolphin
populations in the coastal waters of the mid-Atlantic
and Gulf states, and the threats to them. The infor-
mation indicated that, although funding has been
limited, programs have been initiated to delineate
stock structure and to document sources and levels of
human-caused mortality and injury, particularly along
the Atlantic coast. With regard to the latter point, it
was noted that more than 200 bottlenose dolphin
deaths in the southeastern United States in the past
year were linked to human activities, mostly entangle-
ment in fishing gear. The Commission was advised
that the Service had contracted with three scientists
familiar with bottlenose dolphins and related conserva-
tion issues to prepare a conservation plan for bottle-
nose dolphins in the northern Gulf of Mexico and
along the eastern coast of the United States.

On 18 December 1998 the Commission wrote to
commend the Service for the actions it had taken.
The Commission noted that it continued to believe that
a conservation plan is needed and that the individuals
retained by the Service to draft the plan are well
qualified to do so. The letter suggested that the
outline developed by the Commission following the
December 1996 program review might be useful in
this regard. The Commission also noted that much
potentially useful research was being done by volun-
teer organizations, students, and non-government
researchers. Because of the limited funding available
to the Service, the Commission recommended that the
conservation plan indicate how volunteers, students,
and non-government researchers could be used to help
meet the program objectives.

The Commission pointed out that available infor-
mation suggests that there may be at least four reason-
ably discrete types of bottlenose dolphin populations
in U.S. Gulf and Atlantic waters: (1} a nearshore east
coast population that migrates annually between
summering areas north of Cape Hatteras, North
Carolina, and wintering areas off Georgia and north-
ern Florida; (2) year-round resident populations in
places such as Sarasota Bay and surrounding areas,
(3) populations that occur in deep waters off both the
Atlantic and Gulf states; and (4) intermixing resident
and migratory populations that overlap seasonally in
places such as the Indian and Banana Rivers in east-
central Florida, In this regard, the Commission noted
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that long-term mark/resighting and/or radio-tagging
programs were required to verify this presumption and
that program development plans prepared by the
Southeast Fisheries Science Center in the late 1970s
and early 1980s had called for establishing long-term
mark/resighting programs in Sarasota Bay, Mississippi
Sound, and the Indian River/Banana River complex.
Pilot studies were initiated in each of these areas, but
have been continued only in the Sarasota area.

Participants in the December 1996 program
review recommended that the Service identify and
initiate long-term longitudinal studies in additional
areas thought to be representative of the different
types of bottlenose dolphin populations that may occur
along the southern Atlantic and Gulf coasts. The
Commission reiterated this recommendation in its 18
December 1998 letter. The Commission also recom-
mended that the Service consult with the Environmen-
tal Protection Agency, the Minerals Management
Service, and relevant coastal state agencies to deter-
mine whether everything necessary is being done to
assess the sources, levels, and effects of anthropogenic
contaminants present in bottlenose dolphins along the
coasts of the southeastern and Gulf states,

At the end of 1998 it was the Commission’s
understanding that a draft conservation plan would be
completed and circulated for comment by the Service
in the first half of 1999. The Commission believes
that the plan should be both aggressive and proactive
(i.e., be designed to identify and deal with problems
before they have substantial biological, ecological, or
socioeconomic impacts). Further, the Commission
believes that the plan should identify the personnel,
financial, and other resources needed to address
priority research and management issues most cost-
effectively. The Commission will work with the
Service in 1999 to develop and promote implementa-

tion of a cons