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          18 April 2016 
 
 
Ms. Marta Nammack 
National Marine Fisheries Service 
1315 East-West Highway, Rm. 13536 
Silver Spring, MD  20910 
 
Dear Ms. Nammack: 
 
 The Marine Mammal Commission, in consultation with its Committee of Scientific Advisors 
on Marine Mammals, has reviewed and offers the following comments and recommendations on the 
National Marine Fisheries Service’s (NMFS) 18 March 2016 Federal Register notice (81 Fed. Reg. 
14820) and “Draft Post-Delisting Monitoring Plan for Nine Distinct Population Segments of the 
Humpback Whale (Megaptera novaeangliae).” 
 
Background 
 
 On 21 April 2015, NMFS requested comments on a proposed action to reclassify humpback 
whales under the Endangered Species Act (ESA). Humpback whales are currently listed as 
endangered throughout their worldwide range. NMFS proposed recognizing 14 distinct population 
segments (DPSs) of the species. Two of these would be listed as endangered (the western North 
Atlantic and Arabian Sea DPSs), two as threatened (the western North Pacific and eastern North 
Pacific DPSs), and ten would no longer be considered as either endangered or threatened. The 
Marine Mammal Commission (the Commission) provided comments in support of the proposed 
action on 20 July 2015 (see attached letter). 
 

To ensure that actions to remove species (including DPSs) from protection under the ESA 
are appropriate, section 4g(1) of the Act requires implementation of a five-year post-removal 
monitoring plan to assess population trends, distribution, and threats. In the current notice NMFS 
requests comments on a draft five-year plan for monitoring humpback whale DPSs that would no 
longer be considered as endangered or threatened under the ESA. The draft plan states that, in view 
of the broad goals for post-delisting monitoring, the humpback whale recovery plan, and issues that 
were raised in the status review, humpback whale monitoring studies will address three objectives:  

 
 

1. Monitoring the DPSs to detect changes in trends in production of calves and adult/juvenile 
abundance and population growth rates, and determining whether any changes that are 
detected represent a threat to a DPS, or signify that the DPS is approaching or has surpassed 
its carrying capacity; 

2. Monitoring the DPSs to detect changes in spatial and temporal distribution of different age 
classes, and 

http://www.mmc.gov/


 
Ms. Marta Nammack 
18 April 2016 
Page 2 
 

 
 
 

3. Monitoring residual or emerging threats, and identifying new threats that could affect the 
viability of recovery of the humpback whale DPSs. 
 

The draft plan briefly identifies methods that would be used to monitor growth rates, distribution, 
and threats for the ten humpback whale DPSs. 

 
Comments and Recommendations 
 
 The title of the five-year monitoring plan, as noted above, indicates that the focus of the 
plan will be on monitoring the status of “nine” humpback whale DPSs. However, we note that the 
proposed rule for reclassifying humpback whales (80 Fed. Reg. 22304), as well as the list of relevant 
DPSs on pages 14 to 16 of the draft five-year plan, identifies ten humpback whale DPSs that would 
no longer be considered as endangered or threatened under the ESA. Therefore, it appears that ten 
DPSs will require monitoring and that the title of the document should be changed to indicate the 
intent to monitor ten DPSs, rather than nine.  
 

The Commission believes that the objectives and methods identified for monitoring 
humpback whale growth rates, distribution, and threats are appropriate. However, a few of the 
issues that were raised during the status review are not reflected in the delisting monitoring plan. 
First, as noted in the Commission’s July 2015 comments on the proposed action, new information 
from Stevick et al. (2015) on the “West Indies” DPS that was not considered by the Biological 
Review Team or NMFS may indicate there are two separate DPSs rather than just one in the West 
Indies (i.e. Caribbean region). Stevick et al. (2015) suggest there may be one DPS centered in winter 
and spring in the Greater Antilles that tends to travel to feeding grounds off North America, and a 
second centered in the southeastern Caribbean that tends to travel to European feeding grounds. 
Second, the Commission’s July comments noted that, based on markedly different population 
growth rates and other demographic parameters across the geographically widespread calving 
grounds of the “Oceania” DPS in the South Pacific, it seems possible that this DPS also consists of 
multiple DPSs. Overall, the Commission noted that it believes the global population structure of 
humpback whales could be more complex than what is indicated by the 14 or 15 DPSs identified in 
the status review. 
 

The proposed monitoring plan does not include either an objective or a discussion 
concerning verification that additional DPSs are not “hidden” within the ten identified DPSs that 
would no longer be considered as endangered or threatened under the proposed reclassification. 
Further work in this regard is most important for the “West Indies” and “Oceania” DPSs. 
Therefore, the Commission recommends that the five-year monitoring plan be expanded to include 
(1) an objective to determine whether additional DPSs merit consideration as endangered or 
threatened under the ESA, and (2) a description of the methods, including further collections of 
tissue samples and genetic analyses, that will be used to assess population structure further within 
the ten DPSs. 
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I hope these comments and recommendations are helpful. If you have any questions, please 

let me know. 
 
      Sincerely, 

   
      Rebecca J. Lent, Ph.D 
      Executive Director 
 

Enclosure 
 
Reference 
 
Stevick, P.T., L. Bouveret, N. Gandilhon, C. Rinaldi, R. Rinaldi, F. Broms, C. Carlson, A. Kennedy, 
N. Ward, and F. Wenzel. 2015. Humpback whales in the southeast Caribbean are behaviorally 
distinct from those in the Dominican Republic. Unpublished paper number SC/66a/AWMP/2 
submitted to the Scientific Committee of the International Whaling Commission.  7p. 
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        20 July 2015 
 
Ms. Marta Nammack 
National Marine Fisheries Service 
1315 East-West Highway, Rm. 13536 
Silver Spring, MD  20910 
 
Dear Ms. Nammack: 
 

The Marine Mammal Commission (Commission), in consultation with its Committee of 
Scientific Advisors on Marine Mammals, has reviewed the National Marine Fisheries Service’s 
(NMFS) 21 April 2015 Federal Register Notice (80 Fed. Reg. 22304) proposing to revise the global 
listing of humpback whales as endangered under the Endangered Species Act (ESA). We also 
reviewed the accompanying March 2015 background document entitled “Status Review of 
Humpback Whales (Megaptera novaeangliae) under the Endangered Species Act.” The Commission 
commends NMFS for recognizing the significant recovery made by this species in many parts of its 
range since its initial listing and for proposing to update the list of Endangered and Threatened 
Species accordingly. The Commission offers the following comments and recommendations.  

 
Background 
 
 The humpback whale is currently listed as endangered under the ESA throughout its range 
worldwide. The species was first listed in 1970 due primarily to its worldwide depletion by 
commercial whaling. Since the International Whaling Commission (IWC) prohibited commercial 
whaling for humpback whales in 1955 in the North Atlantic and in 1966 elsewhere in the world, the 
abundance of humpback whales has increased significantly in many parts of their range. The species 
recently has been divided into three subspecies: the North Pacific (M. n. kuzira), the North Atlantic 
(M. n. novaeangliae), and the Southern Hemisphere (M. n. australis) humpback whales on the basis of 
genetic information and analysis of movements and distribution. Each subspecies can in turn be 
divided into largely discrete breeding groups or populations that use different geographic calving 
grounds at low latitudes in winter, and disperse with overlapping feeding ranges to higher latitudes in 
summer. Based on this and other information, NMFS proposes to divide humpback whales into 14 
discrete population segments (DPSs). Two of these would continue to be listed as endangered (the 
proposed DPS with calving grounds in the Cape Verde Islands in the North Atlantic and the 
Arabian Sea DPS which resides year round in the northern Indian Ocean) and two would be listed 
as threatened (the proposed DPS that calves in the western North Pacific off Asia and another that 
calves off Central America in the eastern North Pacific). The other DPSs would be delisted, 
removing them from the endangered and threatened species list. 
 
 The definition of a species under the ESA includes “…any distinct population segment of 
any vertebrate fish or wildlife which interbreeds when mature.”  Thus, to support the proposed 
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changes for humpback whales, NMFS must first identify breeding groups that constitute DPSs, and 
second, identify DPSs that either merit listing as endangered or threatened or that no longer meet 
the listing criteria. According to a policy adopted jointly by NMFS and the Fish and Wildlife Service 
in 1996, to be considered a DPS, a breeding group must be (1) a discrete group of animals, and (2) 
biologically and ecologically significant to the species. The policy defines a “discrete” group of 
animals as one that either (a) differs markedly based on physical, physiological, ecological, or 
behavioral factors, or (b) is delimited by international governmental boundaries with different 
management measures. To be biologically or ecologically significant, a discrete breeding group must 
be one that (a) occupies an unusual or unique ecological setting for the species, (b) if lost would 
leave a significant gap in the species range, (c) represents the only surviving natural occurrence of 
the taxon, or (d) differs markedly in genetic characteristics. To be listed under the ESA, NMFS must 
then decide whether a DPS qualifies as being endangered (i.e., presently in danger of extinction) or 
threatened (i.e., likely to become endangered in the foreseeable future). This assessment requires 
consideration of information on the abundance and trend of each DPS relative to five ESA listing 
factors: (1) destruction, modification or curtailment of their habitat or range; (2) over utilization for 
commercial, recreational, scientific, or educational purposes; (3) disease or predation; (4) inadequate 
regulatory mechanisms, or (5) other natural or manmade factors affecting their existence. 
 
Identification of DPSs 
 
 The analyses used by NMFS to identify the 14 DPSs are based largely on information 
compiled in a comprehensive review of the scientific literature on humpback whales worldwide 
(Fleming and Jackson 2011) and the report of a Biological Review Team (Bettridge et al. 2015) 
convened by NMFS in 2010. The Commission believes that the report writers and the Review Team 
did an excellent job of sorting through the enormous amount of information available at the time of 
its review to identify the proposed DPSs and evaluate the risks to each under the five ESA listing 
factors. The Commission commends the report writers, the Review Team, and NMFS for their 
efforts in this regard. For purposes of the proposed rulemaking, the Commission agrees with the 
NMFS conclusion that humpback whales worldwide can be divided into the 14 proposed DPSs. As 
new scientific information becomes available, however, we believe it is quite possible that additional 
DPSs will be identified and that some may merit consideration for separate listing. 
 

In this regard, we note that the Biological Review Team’s report identified 15 DPSs, but only 
14 are considered in the proposed rule. The difference concerns a breeding group identified in the 
Federal Register notice as the “Western North Pacific DPS”, but which the Review Team identified as 
two DPSs: one using calving grounds around Okinawa and the Philippines, and another using an 
unknown calving ground. The Review Team inferred the existence of the latter DPS based on data 
from whales found feeding along parts of the Aleutian Islands that could not be linked to any other 
known breeding group because of significant genetic differences. The Review Team concluded that 
this likely represented a discrete group of animals with very low rates of interbreeding with other 
identified DPSs. The Review Team also concluded that this putative DPS was significant because its 
feeding range in the Aleutians spanned an area little used by other North Pacific DPSs and therefore 
its loss would represent a gap in the species range. Nevertheless, because its breeding grounds have 
not yet been identified and because at least some animals in this group are known to follow part of 
the migratory route used by the Okinawa-Philippines DPS (i.e., both groups are known to pass the 
Ogasawara Islands southeast of Japan), NMFS chose to combine the two groups into a single 
Western North Pacific DPS that is proposed for listing as threatened. Pending further information 
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on the range, movements, geographic overlap, and genetics of the inferred DPS and the Okinawa-
Philippines DPS, this seems like a practical approach. However, if the Western North Pacific DPS 
does in fact consist of two DPSs and their combined population estimate is as few as perhaps 1,100 
animals, we are concerned that the status of at least one of these populations may merit listing as 
endangered.  Further, we note that humpback whales are now routinely seen in the southern 
Chukchi Sea (Clarke et al. 2013), although not yet assigned to a DPS for lack of fluke photographs.  
Based on the methods of the Review Team, these whales could come from one of three DPS; 
Western North Pacific, Hawaii and/or Mexico.  The Commission therefore recommends that, if 
NMFS proceeds with the proposed downlisting of the Western North Pacific DPS to threatened, it 
make a commitment to collect additional information on the discreteness of the two putative DPSs 
identified by the Biological Review Team and to revise any listing decision if warranted by such 
information. 

 
A similar case may exist in the Caribbean where the identified “West Indies” DPS may 

actually consist of two separate DPSs: one in the Greater Antilles and the other in the southeastern 
Caribbean. Recent information not considered by the Review Team or NMFS (Stevick et al. 2015) 
suggests that humpback whales calving along the southeastern Caribbean from Antigua to 
Venezuela may be distinctly different from those calving in the Dominican Republic (Greater 
Antilles). This assessment is based on photo-identification matches and the relative presence of scars 
left by killer whales on tail flukes that suggest whales using the southeastern Caribbean tend to 
disperse to feeding grounds off Norway and Iceland in the eastern North Atlantic, whereas whales 
overwintering in the Greater Antilles tend to use feeding grounds off Greenland and North America 
in the western North Atlantic. At present, the Commission believes this information is suggestive, 
but not sufficient to confirm that whales in the southeastern Caribbean constitute a discrete group 
of animals. 

 
Based on markedly differing population growth rates and demographic parameters across 

geographically dispersed calving grounds in the South Pacific, it also seems possible that multiple 
DPSs occur within the large geographic range of the Oceania DPS identified by the Biological 
Review Team.  Given the limited information on humpback whale movements and abundance in 
different parts of this composite DPS, the Commission believes that further research in this region 
will be necessary to confirm whether the whales there comprise a single DPS or multiple DPSs.  

 
Overall, the Commission believes that the population structure of humpback whales may be 

more complex than indicated by the 14 or 15 DPSs currently identified and that, as populations 
continue to recover and new information becomes available, NMFS should continue to monitor the 
discreteness and significance of humpback whale breeding groups, particularly those that calve in the 
western North Pacific, Caribbean, Cape Verde/eastern North Atlantic, and Oceania/South Pacific 
to determine if additional DPSs merit recognition and listing.  However, for purposes of this 
rulemaking, we believe that NMFS has conducted a generally thorough review of information and 
we support the conclusions regarding the identification of DPSs. Accordingly, for purposes of the 
present rulemaking, the Commission recommends that NMFS base its ESA reclassification proposal 
on the assumption that there are 14 humpback whale DPSs worldwide as discussed in the proposed 
rule, but that it also note that further changes may be needed in the future based on new 
information. 

 



 
Ms. Marta Nammack 
20 July 2015 
Page 4 
 

 
 
 

In response to several recent listing petitions (e.g., the Baltic Sea population of harbor 
porpoise, the eastern Taiwan Strait population of Indo-Pacific humpback dolphins, and the New 
Zealand Fjordland population of bottlenose dolphins), NMFS has determined that listing was not 
warranted because the population at issue did not constitute a DPS. In each case, NMFS determined 
that the population at issue met the “discreteness” criterion of the DPS policy but not the 
“significance” criterion. In this case, NMFS determined that all of the 14 DPSs met both criteria. 
Because the significance criterion is somewhat subjective, it is not clear that it is being applied 
consistently. As such, it would be helpful if NMFS provided additional discussion explaining why it 
thinks that the application of the DPS policy in the case of the humpback listing rule is consistent 
with its application in other recent listing actions for marine mammals.   

 
Assessment of Abundance and Trends 
 
 The Commission finds it encouraging that at least some information is available on the 
abundance, if not trends, of humpback whale populations in nearly all parts of the world and that 
some DPSs are increasing at moderate to strong rates within each of the three subspecies. The 
assessments of available information by the Biological Review Team and NMFS appear to be 
thorough and the Commission is not aware of any information that would suggest population 
estimates and trends differ from those set forth in the NMFS analyses. 
 
Assessment of Threats 
 
   The assessment of threats in the proposed rule under the five ESA listing factors provides a 
generally thorough identification of possible threats that could interfere with or impede the recovery 
of each humpback whale DPS. We are concerned, however, that assessments of some factors may 
underestimate risks for at least some DPSs. 
 

Effects of oil spills: The Commission is concerned that the assessment of impacts from 
catastrophic oil spills associated with energy exploration and development may underestimate the 
potential for destroying, modifying, or curtailing vital habitats for some DPSs. For example, the 
analyses state (80 Fed. Reg. 22321) that “[a]lthough the risk posed by operational oil rigs is likely 
low, failures and catastrophic events that may result from the presence of rigs pose high risks…[and] 
the level of impact that such a catastrophic event may have on a population was considered in 
evaluations.” Except for the Arabian Sea DPS, where these risks are considered high, and off West 
Australia and Okinawa/Philippines where risks to DPSs are rated moderate, NMFS and the 
Biological Review Team consider these risks to be low but increasing (see Bettridge et al 2015, table 
9).  
 

The Commission agrees that catastrophic oil spills similar to the Deep Water Horizon spill, 
which discharged large quantities of oil over a period of months, could significantly affect humpback 
whales in key habitats. The Commission also believes that such events are far more likely to occur in 
areas where drilling is now pushing the limits of experience and technological capability, such as 
drilling in increasingly deep waters or seasonally ice-covered seas. Where drilling and the 
transportation of oil and chemicals is occurring or planned, such as off Brazil, in the Gulf of Guinea 
off Africa and in the Chukchi Sea, we believe the risks to regional DPSs from catastrophic spills 
over the next 20 years justifies a rating higher than the assigned “low but increasing” level.  The 
Commission therefore recommends that the Service re-examine the risks of catastrophic oil spills, 
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whether from oil and gas drilling or transportation, that could affect DPSs in areas such as Brazil,  
the Gulf of Guinea and the Chukchi Sea, where exploration and development plans involve 
technologies or capabilities for which there is limited experience. 
 

 Effects of Whaling: The Federal Register notice states that NMFS has concluded that the 
risks of whaling on the West Indies DPS are low. In this regard, the Federal Register notice indicates 
that St. Vincent and the Grenadines currently has an aboriginal subsistence whaling quota not to 
exceed 24 whales total for the six-year period from 2013 to 2018 (80 Fed. Reg. 22330). In addition, 
Greenland, a self-governed territory of Denmark, is authorized to strike up to 10 humpback whales 
per year between 2015 and 2018 as part of the quota for its aboriginal subsistence whaling. The 
NMFS assessment of low risk from this whaling is consistent with that of recent assessments by the 
IWC Scientific Committee (reference 2014 Scientific Committee Report). However, as noted above, 
recent information raises the possibility that whales calving in the southeastern Caribbean constitute 
a discrete, relatively small group of whales compared to those calving in the Greater Antilles. If 
humpback whales calving in the southeastern Caribbean prove to be a DPS, whaling in its winter 
calving and possibly in its summer feeding range could affect its recovery. The referenced IWC 
Scientific Committee report notes that genetic samples have been collected from harvested animals 
in both Greenland and St. Vincent and the Grenadines which should help resolve uncertainties 
about both stock discreteness and whaling effects. The Commission recommends that NMFS 
closely monitor any new information that may come to light supporting existence of a discrete group 
of humpback whales in the southeastern Caribbean and possible effects of subsistence whaling on 
this putative population.  

 Effects of Climate Change:  The analysis of threats notes that large whales are likely able 
to adapt to the effects of climate change and cites as an example the discovery of bones from 
bowhead whales killed by Basque whalers in the Strait of Belle Isle, Canada, which indicates that the 
species’ range shifted south during the Little Ice Age in the 1500s (80 Fed. Reg. 22328). The 
Commission agrees that a change in distribution may be a likely response of humpback whales to 
climate change, but notes that such a response could diminish the effectiveness of many of the 
geography-based protection measures cited elsewhere in the analysis. If major shifts in habitat 
characteristics cause humpback whales to abandon, reduce, or expand their use of existing marine 
protected areas or other time-area management zones discussed in the analysis, the effectiveness of 
protection provisions could be significantly reduced. The Commission recommends that the NMFS 
analysis recognize and note that shifts in humpback whale distribution due to climate change could 
reduce the effectiveness of some existing area-based protection measures. Also, it is important to 
recognize that at least one humpback whale population, the Arabian Sea DPS, faces a situation 
where there is no option of relocating northward to cooler waters because its distribution is, in 
effect, a cul-de-sac.  
 
 Effects of Whale-Watching:  With respect to the Hawaii DPS, the analysis notes that 
vessel approach regulations for the Hawaiian Island Humpback Whale Sanctuary are similar to a 
more general 100-yard approach regulation adopted by NMFS for humpback whales throughout 
Hawaiian waters under the Endangered Species Act. However, if the Hawaii DPS is delisted as 
currently proposed, authority for regional approach regulations throughout Hawaiian waters would 
lapse leaving only the approach regulations under the more geographically limited sanctuary 
authority. Accordingly, the Federal Register notice advises that “because these (Sanctuary) regulations 
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apply only within the sanctuary, we (i.e. NMFS) seek public comments on whether the sanctuary 
protections would be sufficient for the protection of humpback whales from vessel interactions 
throughout the Hawaiian Islands” (80 Fed. Reg. 22334). 
 
 The Hawaii Sanctuary boundary includes many, but not all, areas heavily used by humpback 
whales in Hawaii. The sanctuary includes relatively small areas around the islands of Kauai, Oahu, 
and Hawaii and humpback whales are increasingly using areas outside of the sanctuary’s boundaries 
as the population grows. These areas are also often used by whale-watching vessels. The 
Commission believes that approach regulations are particularly important for minimizing impacts of 
whale watching. While the assessment of whale-watching impacts in the NMFS analysis of threats 
considers the potential for disturbing whales and disrupting their normal behavior, it does not 
recognize the potential for whale-watching vessels to hit and injure whales. Yet whale-watching 
vessels are one of the vessel types with the highest number of reported ship strikes on whales (Laist 
et al. 2001, Jensen and Silber 2004). Although there are few cases in which whales are known to have 
been killed, the high number of reports involving minor injuries should be noted in the analysis as 
they provide justification for vessel approach regulations. We therefore do not believe that sanctuary 
regulations alone will be adequate and the Commission therefore recommends that, if NMFS delists 
the Hawaii DPS as currently proposed, it proceed with a parallel rulemaking under the authority of 
the Marine Mammal Protection Act to reestablish vessel approach limits for humpback whales 
throughout Hawaii. 
 
 As a related matter, we recently provided comments to the National Marine Sanctuary 
Program on its proposed revision of the Hawaii Sanctuary’s Management Plan (see enclosed letter). 
In that letter we recommended that the Sanctuary Office consult with NMFS on the development of 
new language that would expand the sanctuary’s vessel approach regulations to include provisions 
specifying vessel operations applicable when vessel operators find themselves closer than 100 yards 
to a whale because of whales approaching them. In such cases, the Commission believes that 
existing whale-watching guidelines that recommend either cutting engines or veering away from 
whales at a slow steady speed (e.g., 7-10 knots) should be included as mandatory regulatory 
measures. Accordingly, the Commission also recommends that NMFS consult with the Hawaii 
Sanctuary staff to develop regulatory language for approach requirements that could apply both 
within boundaries of the Hawaii Sanctuary and elsewhere in Hawaii specifying the need to maintain 
a safe approach distance (i.e., 100 yards) and follow appropriate operating procedures when vessel 
operators find themselves closer than 100 yards from a humpback whale. 
 
Monitoring Plan 
 
 Section 4(g)(1) of the ESA requires that when a species is removed from the list of 
endangered and threatened species, a system must be put in place to monitor its status for not less 
than five years. In this regard, the Federal Register notice advises that NMFS will work with states and 
countries within the range of the DPSs removed from the endangered and threatened species list to 
develop a plan for continued monitoring of their status. The Commission fully supports this effort. 
Also, as noted above, the Commission believes that the population structure of humpback whales 
may be more complex than current information indicates and that some additional unidentified 
DPSs may exist that could merit listing as either endangered or threatened. NMFS should recognize 
this possibility and be prepared to modify its list of endangered and threatened species as new 
information warrants.  
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 To help address this possibility, the Commission believes that NMFS’s monitoring effort 
over at least the next five years should include a component to reexamine conclusions concerning 
humpback whale population structure and the existence of DPSs based on new information. For 
this purpose, the Commission believes that particular attention should be given to genetic sampling 
and other studies that would help resolve any uncertainties about possible unidentified DPSs in the 
western North Pacific, Oceania, West Indies, and Cape Verde/Northwest Africa regions. To help 
develop the monitoring plan and organize assessments of new research results, the Commission 
recommends that, as soon as possible after final action on the listing proposal is taken, NMFS 
reconvene the Biological Review Team to seek advice on humpback whale research and monitoring 
priorities and that its advice be shared with states and countries in the species’ range. In addition, the 
Commission recommends that NMFS announce its intent to reconvene the Biological Review Team 
after the five-year monitoring period to update its assessment of humpback whale DPSs and threats 
taking into account all new information. The Review Team’s report should include 
recommendations on whether any changes are warranted regarding the inclusion of humpback 
whale DPSs on the endangered and threatened species lists (i.e., further removals, reclassifications, 
or additions). 
 
Effects of This Rulemaking 
 
  The Federal Register notice notes that humpback whales are currently listed as depleted under 
the MMPA by virtue of their listing as endangered under the ESA. It also notes that removal of any 
DPSs from the list of endangered and threatened species would result in their no longer 
automatically being considered depleted under section 3(1) of the MMPA.  As the proposed rule 
explains, depleted species receive additional protection under the MMPA that could be lost through 
delisting.  For species not listed under the ESA, depleted species are defined as those that are below 
their optimum sustainable population (OSP) level. The notice therefore requests comments on 
whether the provisions of the MMPA continue to confer depleted status on delisted populations 
absent additional action under section 115(a) or instead affirmative action is needed to designate 
delisted populations as depleted if they are below their OSP.  
 
 The Commission believes that, consistent with the ruling in In re Polar Bear Endangered Species 
Act Listing and Section 4(d) Rule Litigation, 720 F.3d 354 (D.C. Cir. 2013), automatic depleted status 
terminates with delisting absent separate action under section 115(a). However, the Commission 
notes that, when Congress revisited the MMPA’s definition of the term “depleted” in 1981, it 
“recognized that species that are listed under the Endangered Species Act are, a fortiori, not at their 
optimum sustainable population and, therefore, should be considered depleted.”1 Thus, the 
Commission believes that, at a minimum, there is a heightened responsibility on the part of NMFS 
to undertake a timely review of the status of any delisted marine mammal species or stock relative to 
its OSP, and to undertake any needed rulemaking to preserve or reinstate depleted status as quickly 
as possible. Further, the Commission recommends that, if similar situations arise in the future, 
NMFS should consider rulemaking approaches that would avoid any lapse in depleted status for 
stocks that are below their OSP. For instance, NMFS could propose a joint rulemaking under both 
the ESA and the MMPA or conduct concurrent, separate rulemakings under the two Acts, such that 
the effective dates of the delisting action and the designation of a stock as depleted would coincide. 
                                                 
1 H.R. REP. NO. 228, 97th Cong.. 1st Sess., at 16. 
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In this case, the Commission recommends that NMFS ask the Biological Review Team to convene 
as soon as possible to review historical whaling records for humpback whales and all other relevant 
information to determine if any of the DPSs proposed to be delisted are below their optimum 
sustainable population. If so, NMFS should initiate a rulemaking to designate those stocks as 
depleted as quickly as possible. 
 
 I hope these comments and recommendations are helpful. Please let me know if you or your 
staff has any questions. 
 
 
       Sincerely, 

       
       Rebecca J. Lent, Ph.D. 
       Executive Director 
 
Enclosure (19 June 2015 letter to Malia Chow) 
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