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        14 January 2015 
 
Ms. Kristy Long 
Office of Protected Resources 
National Marine Fisheries Service 
7600 Sand Point Way Northeast 
Building 4, Room 2122-4 
Seattle, WA 98115 
 
Dear Ms. Long: 
 
 The Marine Mammal Commission (the Commission), in consultation with its Committee of 
Scientific Advisors on Marine Mammals, has reviewed the National Marine Fisheries Service’s 
(NMFS) 16 December 2014 notice of intent (79 Fed. Reg. 74710) to prepare guidelines for safely 
deterring marine mammals under its jurisdiction (whales, dolphins, seals, and sea lions). The draft 
national guidelines would be circulated for public review and comment at a later date. 
 
Background 
 

Section 101(a)(4)(B) of the Marine Mammal Protection Act (the MMPA) directs NMFS to 
prepare guidelines for safely deterring marine mammals, including specific measures for species that 
are listed as endangered or threatened under the Endangered Species Act. Subsection (C) authorizes 
NMFS to issue regulations prohibiting any forms of deterrence that are determined to have a 
significant adverse effect on marine mammals. The Commission understands that NMFS has yet to 
publish such guidelines or regulations regarding the use of safe deterrent methods under section 
101(a)(4) but has posted guidance for some species on its various websites1

 

. It is not clear whether 
NMFS intends to publish any regulations on prohibited deterrents in conjunction with the national 
guidelines that currently are under development. 

As background in preparing national guidelines, NMFS has requested input on which 
deterrents should be considered and evaluated for approval. Specifically, NMFS asked stakeholders 
to identify deterrent devices or techniques to be considered and to provide information on (1) the 
targeted marine mammal species or species groups, (2) the nature of the interaction and how it 
causes damage to gear, catch, or property or endangers humans, (3) the manner in which the 
deterrents are deployed or used, (4) relevant research/data on the deterrent and its effects on 
targeted and non-targeted species, and (5) other implementation considerations. 

 
Recommendations 
 

In previous correspondence commenting on a proposed rule regarding the use of deterrents 
(enclosed letter of 30 August 1995), the Commission made a number of general and specific 

                                                 
1 For example, http://www.westcoast.fisheries.noaa.gov/protected_species/marine_mammals/deterring_qa.html. 
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recommendations to NMFS. Some of those recommendations are reiterated herein to inform the 
development of draft guidelines, including the need to: 

 
• explain how imminent the perceived damage to fishing gear, catch, or private property or the 

threat to human safety must be before deterrence actions can be taken and how severe the 
damage to property must be to warrant intervention; 

• limit the use of deterrents to protect private property when pinnipeds are in well-established 
haul-out or rookery sites (i.e., ensure adequate protection of important marine mammal 
habitat before conflicts occur); 

• define clearly “serious injury”—as noted in the Federal Register notice, NMFS has since 
developed criteria for distinguishing serious from non-serious injuries; and  

• address concerns about the unrestricted use of noisemakers and explosives as deterrence 
measures, including the need to specify the type and intensities of noise that may be used.  

 
Regarding the third bullet, the Commission notes that NMFS has defined a serious injury2

 

 as 
one that is more likely than not to lead to the death of the marine mammal. Although section 
101(a)(4)(A) specifies that deterrence measures are acceptable “as long as they do not result in the 
death or serious injury of a marine mammal,” the Commission questions whether deterrence 
practices that could have up to a 50 percent likelihood of causing fatal or serious injuries satisfy the 
requirement under section 101(a)(4)(B) that they be “safe.” 

In response to NMFS’s request for input on which deterrents it should consider under the 
planned national guidelines, the Commission recommends that NMFS review deterrents currently in 
use in the United States including: 

 
• underwater acoustic devices (i.e., pingers in gillnet fisheries, seal scarers at fish farms, and the 

“Orca Saver” device in the Alaska longline fishery3

• seal bombs and other underwater explosives;  
);  

• in-air noise makers (e.g., horns, whistles, bells, sirens, and other acoustic devices); 
• electrified wires and devices to prevent pinnipeds from hauling out at dangerous or 

unwanted locations or from accessing fish farms and ladders; 
• water jets, hoses, sprinklers to prevent pinnipeds from hauling out in dangerous or unwanted 

places; 
• rubber bullets and other sub-lethal projectiles fired by guns, bows, slingshots, etc.; 
• crowding boards; and 
• netting and other types of physical barriers. 

 
In addition to deterrents needed to protect human safety, the Commission recommends that 

NMFS consider deterrents that can safely prevent endangered or threatened marine mammals 
(particularly pinnipeds) from gaining access to areas where they are exposed to risks from human 
activities, hazardous substances, machinery, equipment, or installations that could cause physical 
harm or prompt behavioral modifications that lead to animals becoming nuisances. As a general 

                                                 
2 www.nmfs.noaa.gov/pr/pdfs/serious_injury_policy.pdf. 
3 http://mustadautoline.com/products/orcas_saver. 
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matter, the Commission believes that the guidelines should classify approved deterrent techniques 
into several categories relative to their availability for use and their expected effectiveness. For 
example, categories could include devices or methods which are readily available for use by the 
public, those requiring specific training or authorization before deployment, those that should not 
be used except in cases of immediate threat of personal injury or safety, and those requiring further 
research. 
 

The Commission also recommends that NMFS undertake actions necessary to ensure 
adequate outreach on the use of deterrents and establish monitoring and research programs capable 
of rigorously assessing their effectiveness and effects on marine mammals, particularly in the case of 
fisheries. For example, Palka et al. (2008) noted an increase in pinger use in the Northeast gillnet 
fishery as a means of reducing harbor porpoise entanglement in nets following an outreach program 
by the regional NMFS office. In addition to outreach, observers and at-sea and in-port inspection 
measures should be part of monitoring compliance and proper use of acoustic devices. Observers 
often are the best source of reliable information on the use of active deterrents (particularly for 
pingers, seal bombs, water spray, or other physical contact) to ensure that the deterrents are not 
administered in a fashion that is harmful to marine mammals. As noted in Palka et al. (2008), the use 
of pingers has proven to be very effective in reducing harbor porpoise bycatch when properly used 
and maintained but may be ineffective when not used as prescribed, which highlights the need for 
outreach and enforcement of proper use.  
 

Palka et al. (2008) indicated that because the relationship between bycatch rates and 
characteristics of the marine environment and gear (e.g., mesh size) are still not fully understood, the 
use of deterrents merits more data collection and analysis. In addition, Schakner et al. (2013) called 
for research to determine whether deterrent stimuli that promote “anxiety” in marine mammals 
prompt them to learn to avoid fishing gear, rather than merely causing an immediate response to the 
stimulus. They also called for research to ascertain that the prescribed use of deterrents affects the 
targeted marine mammals in the smallest area possible and does not impede their use of alternative 
habitat and forage resources. For these reasons the Commission recommends that NMFS continue 
to focus efforts on improved data collection (particularly observer data), analysis, and research on 
marine mammal deterrents. 
 

The Commission appreciates being invited to participate in the NMFS workshop on 
deterrents in February 2015 and looks forward to the discussion of the comments received during 
this process. Kindly contact me if you or your staff has questions. 

 
      Sincerely, 

           
      Rebecca J. Lent, Ph.D. 
      Executive Director 
 

 
Enclosure 
 



 
Ms. Kristy Long 
14 January 2015 
Page 4 
 

 
 
 

References 
 
Palka, D.L, M.C. Rossman, A.S. VanAtten, and C.D. Orphanides. 2008. Effects of pingers on 

harbour porpoise (Phocoena phocoena) bycatch in the U.S. Northeast gillnet fishery. Journal of 
Cetacean Research Management 10:217–226.  

 
Schakner, Z.A., and D.T. Blumstein. 2013. Behavioral biology of marine mammal deterrents: A 

review and prospectus. Biological Conservation 167: 380–389. 
 
 














	14 January 2015
	Ms. Kristy Long
	Background
	Recommendations
	References

