MARINE MAMMAL COMMISSION

November 24, 2010

Ms. Holly Smith

National Science Foundation

Division of Ocean Sciences, Room 725
4201 Wilson Boulevard

Arlington, VA 22230

Dear Ms. Smith:

The Marine Mammal Commission, in consultation with its Committee of Scientific Advisors
on Marine Mammals, has reviewed the Draft Programmatic Environmental Impact
Statement/Overseas Environmental Impact Statement for Marine Seismic Research funded by the
National Science Foundation or conducted by the U.S. Geological Survey. The Commission also has
reviewed the Foundation’s 8 October 2010 Federal Register notice (75 Fed. Reg. 62433) requesting
comments. When appropriate, the Commission will comment in more detail on site-specific
research activities associated with this program. For now, the Commission offers the following
recommendations and rationale.

RECOMMENDATIONS

The Marine Mammal Commission recommends that the National Science Foundation and
the U.S. Geological Survey—

o be prepared to conduct supplemental environmental analyses under the National
Environmental Policy Act once the details pertaining to specific proposed seismic studies
become available;

o redefine the alternatives considered in the programmatic analysis to encompass the broad
technological, monitoring, and mitigation issues that pertain to all marine seismic research
and provide a clear basis for choosing among options by decision-makers and the public;

o require for each proposed project specific mitigation and monitoring requirements tailored
to such things as the species present in the research area, their natural history and status (e.g.,
endangered, threatened), pertinent oceanographic and bathymetric features, and the
proposed operations;

o develop guidelines for cruise research design and planning that would minimize the potential
impacts of seismic research on marine mammals and other protected species;

° work with their observers, observer service providers, the National Marine Fisheries Service,
the Fish and Wildlife Service, and other stakeholders to establish and implement standards
for protected species observers to improve the quality and usefulness of information
collected during marine seismic surveys;

o establish requirements for analysis of data collected by the observers to ensure that those
data are used both to estimate potential effects on marine mammals and to inform the
continuing development of mitigation and monitoring measures;
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J provide additional justification for their preliminary determination that the mitigation and
monitoring measures that depend on visual observations would be sufficient to detect, with
a high level of confidence, all marine mammals within or entering identified mitigation
zones; and

o provide, to the extent possible, a comprehensive analysis of the cumulative impacts expected
from seismic surveys themselves, but then be prepared to conduct additional cumulative
impact analyses for future specific seismic studies in the context of all the other factors in
the pertinent human environment; that is, the human environment where seismic studies
have been proposed.

RATIONALE
Programmatic Approach and Site-Specific Analyses

Federal agencies are required to comply with the National Environmental Policy Act before
they make final decisions about proposed federal actions that could impact the human environment.
The National Science Foundation has identified proposed marine seismic research that it will fund
or that the U.S. Geological Survey will conduct as federal actions requiring such environmental
review. In the past, the Foundation has prepared environmental assessments to analyze the
environmental impact of individual cruises or surveys and posted the assessments on the
Foundation’s website for public review and comment'. The Marine Mammal Commission concurs
with the Foundation and the Survey that a programmatic analysis such as the one under
consideration here may help streamline environmental reviews needed for marine seismic research.

However, a programmatic approach also has its limitations. The Foundation and the Survey
state that they cannot anticipate fully the actual types of research activities that they will fund or
conduct during the next several years and therefore have limited their programmatic analyses to
“exemplary areas” based on past activities. Although a focus on such areas may be useful for the
purpose of completing a programmatic analysis, such a focus does not provide assurance that all
area-specific considerations are adequately described in the analysis. In addition, other factors such
as season, protected resources at risk, environmental conditions, and the precise nature of future
studies may not be adequately described using a programmatic approach based on exemplary areas.
The Foundation’s Federal Register notice acknowledges such limitations and states that subsequent
project- and cruise-specific analyses will be needed to evaluate specific research projects. The Marine
Mammal Commission concurs with this assessment and recommends that the National Science
Foundation and the U.S. Geological Survey be prepared to conduct supplemental environmental
analyses under the National Environmental Policy Act once the details pertaining to specific
proposed seismic studies become available. The Marine Mammal Commission requests that the
National Science Foundation and the U.S. Geological Survey provide the Commission with copies
of these supplemental environmental analyses as they are made available for public review and
comment.

! http://www.nsf.gov/geo/oce/envcomp/index.jsp
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Action Alternatives

Past environmental assessments have generally discussed only two alternatives; the No
Action Alternative (i.e., research is not conducted) and the Preferred Alternative (a single statement
of proposed mitigation measures for a specific research program). This narrow range of alternatives
is contrary to guidance provided by the Council on Environmental Quality in regulations
implementing the National Environmental Policy Act. This guidance states that environmental
documents “should present the environmental impacts of the proposal and the alternatives in
comparative form, thus sharply defining the issues and providing a clear basis for choice among
options by the decisionmaker and the public.”

The draft programmatic environmental impact statement identifies two action alternatives.
Alternative A would require cruise-specific mitigation measures for all energy sources, whereas
Alternative B (the preferred alternative) would require cruise-specific mitigation measures except for
low-energy acoustic sources, which would require only generic mitigation measures. The
Commission does not consider these proposed alternatives to be sufficient to define sharply the
issues and provide a clear basis for choice among alternatives. Indeed, both of these alternatives
would be carried out in identical fashion for all but low-energy sources. Undoubtedly, the
programmatic analysis will be limited because the specifics of future seismic studies are not known.
However, in developing the analysis, the Foundation and the Survey should be able to provide a full
description of the various types of technology that are involved, their utility for various purposes
and in various locations, their characteristics (in addition the amount of energy involved), and the
types and severities of the risks involved. By including such information in the analysis the agencies
will inform the public and decision-makers regarding the various technologies and research
approaches that are available and the tradeoffs in terms of information gained versus risks
presented. In addition, the agencies should be able to provide a full description of the kinds of
mitigation measures that might be used, and their utility and shortcomings under different
circumstances. Also, the Commission understands that the Foundation helps researchers design
their proposed actions in ways that minimize effects on marine mammal populations. The
Commission gratefully acknowledges such efforts, and believes that the guidance given to
researchers should be described in the programmatic analysis and may provide a basis for additional
alternatives to be considered.

The alternatives in the programmatic analysis will determine whether and to what extent it
provides an adequate foundation from which to tier future project-specific analyses. To that end, the
Marine Mammal Commission recommends that the National Science Foundation and the U.S.
Geological Survey redefine the alternatives considered in the programmatic analysis to encompass
the broad technological, monitoring, and mitigation issues that pertain to all marine seismic research
and provide a clear basis for choosing among options by decision-makers and the public. Doing so
should then allow the agencies to focus their attention on specific matters when particular studies
are analyzed.
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Site- and Species-Specific Mitigation and Monitoring Measures

The National Marine Fisheries Service has indicated that cruise-specific analyses of impacts
will be required for the issuance of incidental take authorizations under the Marine Mammal
Protection Act and/or incidental take statements under the Endangered Species Act. These
authorizations likely will have cruise-specific mitigation and monitoring requirements based on
potential impacts on the marine mammal species expected to be in the study area. The Marine
Mammal Commission agrees with the need for such specificity and recommends that the National
Science Foundation and the U.S. Geological Survey require for each proposed project specific
mitigation and monitoring requirements tailored to such things as the species present in the research
area, their natural history and status (e.g., endangered, threatened), pertinent oceanographic and
bathymetric features, and the proposed operations.

Guidance for Applicants

The draft programmatic environmental impact statement indicates that the design of any
specific survey requires consideration of the trade-off among the range and resolution of different
sound sources, the timing of the survey and seasonal sea conditions, research vessel transit times,
and the availability of propetly outfitted vessels. Whether and to what extent researchers consider
potential impacts on marine mammals and other protected species is not clear. If staff from the
Foundation and/or Survey spend considerable time and effort helping researchers redesign their
studies to minimize impacts on marine mammals, then it may be useful for the agencies to provide
guidelines for research that scientists could incorporate into their original research design and
planning efforts. For that reason, the Marine Mammal Commission recommends that the National
Science Foundation and the U.S. Geological Survey develop guidelines for cruise research design
and planning that would minimize the potential impacts of seismic research on marine mammals and
other protected species. The Commission would be pleased to assist in developing such guidelines.

Collection of Information by Protected Species Observers

The Foundation and the Survey propose to deploy protected species observers aboard
seismic survey vessels, whether the research is funded by the Foundation or conducted by the
Survey. The agencies would consult with the Office of Protected Resources at the National Marine
Fisheries Service regarding the observers’” qualifications. The National Marine Fisheries Service has
developed standards for the selection and training of fisheries observers, and it has made preliminary
recommendations to improve protected species observer programs generally, including
recommendations for program management, data reporting, training and eligibility, standards of
conduct and contflict of interest, and safety. Those recommendations have not yet been
implemented in the training of observers for seismic studies and the qualifications and training of
observers on seismic vessels varies considerably. The lack of uniform standards undermines the
quality (e.g., accuracy, reliability) of information available to assess the impact of seismic activities on
marine mammals. To address this concern, the Marine Mammal Commission recommends that the
National Science Foundation and the U.S. Geological Survey work with their observers, observer
service providers, the National Marine Fisheries Service, the Fish and Wildlife Service, and other
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stakeholders to establish and implement standards for protected species observers to improve the
quality and usefulness of information collected during marine seismic surveys. In addition, the
Commission recommends that the Foundation and Survey establish requirements for analysis of
data collected by the observers to ensure that those data are used both to estimate potential effects
on marine mammals and to inform the continuing development of mitigation and monitoring
measures.

Visual Mitigation and Monitoring Measures

The Foundation’s analysis of impact on marine mammals is based, in part, on the presumed
efficacy of the proposed visual mitigation and monitoring measures. The effectiveness of visual
monitoring is limited and varies considerably depending on conditions, as has been determined from
extensive data and experience in the field of marine mammal assessment. For example, visual
monitoring typically is not effective at night or during periods of bad weather and, even with good
visibility, observers are unable to detect marine mammals when they are below the surface or
beyond visual range. Determining the efficacy of mitigation and monitoring measures may require
not only collecting opportunistic data but also designing and conducting studies to test specific
hypotheses regarding the utility of visual observations and to evaluate responses of the various
species encountered. Because the efficacy of visual observation can vary markedly depending on
circumstances, the Marine Mammal Commission recommends that the National Science Foundation
and the U.S. Geological Survey provide additional justification for their preliminary determination
that the mitigation and monitoring measures that depend on visual observations would be sufficient
to detect, with a high level of confidence, all marine mammals within or entering identified
mitigation zones. At a minimum, such justification should describe (1) detection probability as a
function of distance from the vessel and (2) changes in detection probability under various sea state
and weather conditions. If such information is not available, the Foundation and the Survey should
undertake the studies needed to verify that the proposed mitigation and monitoring measures are
likely to detect all or nearly all marine mammals in or near mitigation zones and, if necessary, to
develop alternative means of detecting marine mammals in or near those zones. The Commission
would be pleased to continue discussions with the Foundation and the Survey regarding the design
of such experiments to promote a better understanding of the utility and shortcomings of visual
observations for monitoring and mitigation purposes.

Analysis of Cumulative Impacts

The Council on Environmental Quality’s regulations implementing the National
Environmental Policy Act require that an analysis of cumulative impacts include not only the
impacts of the proposed action, but also the “incremental impact of the action when added to other
past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-
Federal) or person undertakes such other actions” (40 CEFR § 1508.7). Therefore, the Foundation
and the Survey must not limit their analysis of cumulative effects only to the expected impact of
research funded by the Foundation or conducted by the Survey.

Contrary to the Council’s regulations, that appears to be exactly what the Foundation and
Survey have done in the draft impact statement. The statement lists other activities, such as oil and
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gas exploration and production, recreation, tourism and commercial vessel traffic, military exercises
and operations, fishing operations, hunting and/or incidental mortality, and pollution, but provides
few details regarding the impact of these activities on marine mammals. It also does not mention
other potentially important natural and human-related impacts, such as disease, natural toxins,
predation, weather and climatic influences, or ingestion of debris. More importantly, the impact
statement provides little analysis or discussion of how the proposed action, together with the total
effects of all of these factors, might affect marine mammals. Instead, the draft impact statement
mentions only the impacts of proposed marine seismic research funded by the Foundation or
conducted by the Survey when it concludes there would not be any significant cumulative impacts to
marine resources.

Furthermore, the Foundation justifies this conclusion simply by stating that pre-cruise
planning and coordination with other ongoing and planned activities, as well as mitigation and
monitoring during proposed seismic operations, would minimize cumulative impacts to an
insignificant level. The Commission does not agree that such a blanket statement can be made
without a reasoned analysis to support it. First, it is not possible to do a cumulative effects analysis
that encompasses all future seismic projects. Such an analysis must take into account not only the
effects of a specific project, but also the effects of all other human impacts in the area and at the
time of the proposed study. Because the Foundation and the Survey have recognized already that
they cannot predict exactly where and when they will fund or conduct such studies, the Commission
does not see how the agencies can describe in advance the other factors that must be considered in a
cumulative effects analysis. Second, the added effects of a specific project cannot be dismissed based
simply on an expectation or promise of future remedies. To do so would be contrary to the whole
purpose of an environmental impact statement. To address this shortcoming, the Marine Mammal
Commission recommends that the National Science Foundation and the U.S. Geological Survey
provide, to the extent possible, a comprehensive analysis of the cumulative impacts expected from
seismic surveys themselves, but then be prepared to conduct additional cumulative impact analyses
for future specific seismic studies in the context of all the other factors in the pertinent human
environment; that is, the human environment where seismic studies have been proposed.

The Commission hopes that these recommendations and comments are helpful. Please
contact me if you have any questions about them.

Sincerely,

Timothy J. Ragen, Ph.D.

Executive Director
cc: Jon Childs, U.S. Geological Survey



