MARINE MAMMAL COMMISSION

16 June 2010

Mr. P. Michael Payne, Chief

Permits, Conservation, and Education Division
Office of Protected Resources

National Marine Fisheries Service

1315 East-West Highway

Silver Spring, MD 20910-3225

Dear Mr. Payne:

The Marine Mammal Commission, in consultation with its Committee of Scientific Advisors
on Marine Mammals, has reviewed the application from Neptune LNG LLC seeking an incidental
harassment authorization under section 101(a)(5)(D) of the Marine Mammal Protection Act. The
applicant is requesting a one-year authorization to harass small numbers of various species of seals,
toothed whales, and baleen whales, including North Atlantic right whales, incidental to the
commissioning and operation (including maintenance and repair activities) of its offshore liquefied
natural gas facility (Neptune Deepwater Port) in Massachusetts Bay. The Commission also has
reviewed the National Marine Fisheries Service’s 6 May 2010 Federal Register notice (75 Fed. Reg.
24900) soliciting comments on the application and on its intent to promulgate regulations governing
the taking of marine mammals incidental to full port operations and any major repairs that may be
necessary to the port facility over a five-year period. The Commission offers the following
recommendations and rationale.

RECOMMENDATIONS

The Marine Mammal Commission recommends that the National Marine Fisheries Service
issue the requested incidental harassment authorization, provided that—

o the monitoring and mitigation measures proposed by the Service and the applicant are
implemented to mitigate the risk of ships colliding with North Atlantic right whales and
other cetacean species; and

. the new section 7 consultation on the project is completed and concludes that the
cumulative effects of the proposed action, in combination with other activities in the action
area, are not likely to jeopardize the continued existence of the North Atlantic right,
humpback, fin, sperm, sei, or blue whales.

RATIONALE

In June 2008 the Service issued a one-year authorization to Neptune LNG LLC to take by
Level B harassment marine mammals incidental to the construction of the port. In June 2009 the
Service issued a second one-year authorization to take marine mammals by Level B harassment
incidental to the completion of construction and beginning of operations. That authorization expires
on 30 June 2010. The Commission provided comments on the first two incidental take applications
from Neptune (letters of 20 March 2008 and 8 June 2009, enclosed) and on the Service’s notices of
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intent to promulgate regulations under section 101(a)(5)(A) of the Act to authorize the taking of
marine mammals incidental to operation and maintenance of the port over a five-year period.

The Federal Register notice for the current application indicates that the proposed
authorization, if issued, would cover activities for a third year, including commissioning and
operation of Neptune’s second shuttle and regasification vessel, initial operation of the port, and
maintenance of and repairs to the port facility. Those activities would generate noise exceeding 120
dB re 1u Pa (rms), with the loudest source resulting from the use of thrusters by vessels
maneuvering and maintaining position at the port. The notice states that an analysis by JASCO
Research Limited (presumably LGL and JASCO Research 2005), which assumed the use of four
thrusters (two bow, two stern) at 100 percent power during all four seasons, indicated that the one-
third (1/3)-octave band source levels for the thrusters ranged from 148.5 dB re 1 pPa at 1 m at
2,000 Hz to 174.5 dB re 1 pPa at 1 m at 10 Hz. The Federal Register notice and supplemental
information provided with the application (e.g., “Assessment of the Effects of Underwater Noise
from Thrusters to be Used on the Neptune LNG Project, 2nd Supplementary Biological Effects
Report” [LGL Limited 2009]), indicate that additional measurements of the underwater noise
emanating from the thrusters of the project’s newly constructed shuttle and regasification vessel
have been made (Samsung 2009), which formed the basis for new transmission loss modeling by
JASCO Applied Sciences (Gaboury and Carr 2009). According to that modeling, the 120-dB radius
from thruster use is estimated to be 3 km, creating a maximum zone of influence of 29 km?. This
zone is smaller than the one that was used to estimate the level of take in the previous incidental
harassment authorization and reflects measurements from the type of vessel that would be used at
the Neptune port facility.

The Federal Register notice also identifies the large construction-type dynamic positioning
vessels that would be used for a major repair of the subsea pipeline or unloading facility as another
potential sound source, although the applicant considers it unlikely that any such repair would be
needed. LGL’s 2009 report states that under a worst-case scenario, the noise generated by such
activities would be expected to produce received noise levels of 120 dB that would extend out from
6.5 to 7.6 km and encompass areas ranging from 120 km? to 152 km?. The application states that if a
major repair requires the use of large construction-type derrick barges, protocols similar to those
employed during the construction phase of the project would be followed. If a repair cannot be
scheduled during the optimal seasonal window between May 1 and November 30 (e.g., in response
to an immediate emergency or when needed to restore gas flow to end-users), additional mitigation
measures would be adopted to protect the North Atlantic right whales, other marine mammals, and
sea turtles.

The monitoring and mitigation measures to be implemented as part of the proposed
activities include the following:

° all repair vessels of 300 gross tons or more will operate at speeds of 10 knots or less;

o all repair vessels less than 300 gross tons carrying supplies or crew between shore and the
repair site will be required to contact the appropriate authority or the construction site
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before leaving shore to check for reports of recent right whale sightings and, except when
required for navigation safety, restrict speeds to 10 knots or less within five miles of any
recent right whale sighting location and within any existing Dynamic Management Area;

o all related vessels transiting through the Cape Cod Canal and Cape Cod Bay between 1
January and 15 May will reduce speeds to 10 knots or less and follow the recommended
routes charted by the National Oceanic and Atmospheric Administration to reduce risks to
right whales from shipping traffic and to avoid aggregations of right whales in the eastern
portion of Cape Cod Bay;

° whenever possible, maintenance activities and needed repairs will be scheduled to occur
between May 1 and November 30 to avoid or minimize disturbance to North Atlantic right
whales. If repairs cannot be scheduled during this period, additional mitigation measures
would be adopted;

o repair vessels and shuttle and regasification vessels will transit at 10 knots or less during the
following seasons to reduce the likelihood and severity of ship strikes of right whales: Cape
Cod Bay seasonal management area from 1 January through 15 May, which includes all
waters in Cape Cod Bay, extending to all shorelines of the Bay; Off Race Point seasonal
management area year round; and the Great South Channel seasonal management area from
1 April through 31 July; and

o a passive acoustic detection network (consisting of autonomous recording units and near-
real-time auto-detection buoys) will be deployed and maintained along a portion of the
Boston Traffic Separation Scheme and in the vicinity of the Neptune port. The applicant has
engaged the Cornell University Bioacoustic Research Program and the Woods Hole
Oceanographic Institution to develop, implement, collect, and analyze the acoustic data
obtained from deployment of the autonomous recording units and near-real-time auto-
detection buoys, to prepare reports, and to maintain the passive acoustic detection network.
The passive acoustic monitoring system would remain in place to measure the actual output
of port operations and to alert the Service to any unanticipated adverse effects of port
operations, such as large-scale abandonment of the area by right whales or other marine
mammals or acoustic impacts greater than predicted by modeling.

The National Marine Fisheries Service has preliminarily determined that, with the
implementation of the proposed mitigation and monitoring measures, the planned operation of the
Neptune port, including repair and maintenance activities, likely will result in the incidental take of
small numbers of marine mammals by Level B harassment only, and would not have any habitat-
related effects that could cause significant or long-term consequences for individual marine
mammals or on the food sources that they utilize, and that the total taking from Neptune’s
proposed activities will have a negligible impact on the affected marine mammal species or stocks.
The Marine Mammal Commission concurs with the need for those measures and recommends that
the National Marine Fisheries Service include all of them in any incidental harassment authorization.

Also, the Federal Register states that on 2 March 2010 the Maritime Administration and the
U.S. Coast Guard requested re-initiation of the section 7 consultation originally concluded in January
2007. The agencies requested the re-initiation because they determined that certain routine
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operations and maintenance activities, inspections, surveys, and unplanned repair work on the
Neptune deepwater port pipelines, flowlines, and other components (including buoys,
risers/umbilicals, mooring systems, and subsea manifolds) may constitute a modification of the
expected operations not previously considered in the 2007 consultation and biological opinion. Also,
construction of the port facility will be completed by summer 2010, and therefore would no longer
be part of the proposed action. In light of those changes, the Marine Mammal Commission concurs
with the need to re-initiate section 7 consultation and recommends that the National Marine
Fisheries Service complete the consultation and issue the incidental harassment authorization only if
the resulting biological opinion concludes that the cumulative effects of the proposed action, in
combination with other activities in the action area, are not likely to jeopardize the continued
existence of the North Atlantic right, humpback, fin, sperm, sei, or blue whales. The Federal Register
notice states that the new consultation will be concluded prior to deciding whether to issue the
requested incidental harassment authorization, and the Commission concurs that doing so is
appropriate.

Please contact me if you have questions concerning our recommendations.
Sincerely,

—T Ll;;fH . L s

Timothy J. Ragen, Ph.D.
Executive Director

Enclosures
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